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Foreword 
 
 
 At the conclusion of each session of the General Assembly, the Attorney General’s office 
undertakes a thorough review of all legislation passed during the session and advises the 
Governor as to the legislation’s legality and constitutionality.  While most of the bills that are 
scrutinized pass constitutional muster without comment, the Attorney General’s office frequently 
prepares letters that raise constitutional, legal, and technical issues that it believes warrant 
attention or action.  In extreme cases, the Attorney General may suggest a gubernatorial veto of a 
bill or recommend that a provision of a bill that is constitutionally impermissible be severed from 
the bill.  More typically, the Attorney General’s concerns relate to technical matters that can be 
addressed in the annual curative and corrective bills prepared by the Department of Legislative 
Services for introduction in the next session. 
 
 The purpose of this document, Bill Review Letters − 2007, is two-fold.  First, it is to 
acknowledge the Attorney General’s bill review process as a valuable source of information for 
the department’s use in preparing the annual curative and corrective bills and fulfilling its 
ongoing responsibility to maintain the accuracy and integrity of the Annotated Code and the laws 
of Maryland.  Second, the document is intended to assist those directly engaged in legislative 
drafting for the General Assembly.  The letters selected for inclusion in this publication discuss 
various issues relating to constitutional law, statutory construction, and other legal matters to 
consider in the drafting, review, and analysis of bills and amendments.  Toward that end, the 
analysis of each letter includes a segment on drafting tips that should be considered carefully by 
legislative drafters. 
 
 Bill Review Letters − 2007 contains selected bill review letters that cover a wide range of 
topics including legislative veto, bill title requirements, retroactive laws, special laws, powers of 
local governments, and issues concerning due process and First Amendment rights.  Note that 
several of these topics and other important constitutional and legal considerations related to 
legislation and legislative drafting are discussed in more depth in the department’s Maryland 
Legislative Desk Reference Book. 
 
 This document was prepared by the Department of Legislative Services, Office of Policy 
Analysis.  The analyses included in this document were written by Kelly G. Dincau, 
John J. Joyce, Stacy M. Goodman, and Yvette W. Smallwood.  Renée L. Robertson was 
instrumental in collecting and organizing the bill review letters, and Lindsay Javel and Catherine 
Foxwell typed the document and formatted it for publication.  J. Patrick Ford edited the analyses 
and supervised production of the document. 
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Constitutional Issues:  Federal and State 
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Due Process – Suspension of License before Hearing 
 

 
Bill/Chapter: Senate Bill 1036/Chapter 371 of 2007 
 
Title: Anne Arundel County – Alcoholic Beverages – Immediate Suspension of 

Licenses 
 
Attorney General=s 
Letter: April 27, 2007 
 
Issue:            (1) Whether a bill that authorizes a county board of license commissioners to 

immediately suspend a liquor license under certain conditions before a 
hearing takes place violates the due process rights of the license holder. 

 
                      (2) Whether a bill that authorizes the immediate suspension of a license for 

violations of law occurring “with such frequency and during such a 
limited time period so as to demonstrate a willful failure to comply” is 
unconstitutionally vague. 

  
Synopsis: Senate Bill 1036/Chapter 371 of 2007 authorizes the Board of License 

Commissioners of Anne Arundel County to immediately suspend an 
alcoholic beverages license if an authorized person alleges that the 
licensee sold or furnished alcohol to an underage person with such 
frequency and during such a limited time period so as to demonstrate a 
willful failure to comply with the law.  The board is required to hold a 
hearing within seven days on such an action and the licensee is free to 
seek an injunction to enjoin the suspension. 

  
Discussion: The due process rights guaranteed by the Fourteenth Amendment to the 

U.S. Constitution and Article 24 of the Maryland Constitution do not 
always require a hearing before deprivation of property where there are 
safeguards against the risk of baseless or unwarranted deprivation and 
adequate post-deprivation procedures that require the government to act 
promptly.  Gilbert v. Homar, 520 U.S. 924 (1988); Dept. of 
Transportation v. Armacost, 299 Md. 392 (1984).  The Attorney General 
found no constitutional problems with Senate Bill 1036, noting the 
important governmental interest served by the bill (i.e. enhancing the 
enforcement of prohibitions against selling alcohol to minors by targeting 
businesses that have a pattern of violating the law) and that only a person 
authorized to investigate violations of underage drinking laws may initiate 
the procedure, a hearing is required within seven days, and injunctive 
relief is available to the licensee.  According to the Attorney General, 
Senate Bill 1036 provides “adequate safeguards to ensure that the Board 
does not act arbitrarily” and, thus, meets due process requirements. 
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 The Attorney General also found that the bill was not unconstitutionally 

vague, notwithstanding its failure to delineate how many violations within 
a specified period of time would amount to violating the law “with such 
frequency … so as to demonstrate a willful failure to comply” and subject 
the licensee to an immediate license suspension under the bill.  Merely 
because a statute allows officials some discretion does not make it void for 
vagueness.  “It is only where a statute is so broad to be susceptible to 
irrational and selective patterns of enforcement that it will be held 
unconstitutional.”  Bowers v. State, 238 Md. 115, 122 (1978).   

  
Drafting Tips: A drafter must be aware that both the federal and State constitutions 

provide that a person’s property rights may not be taken away 
without “due” process.  The right to a hearing before the action is 
taken, however, is not always required.  If the government has a 
legitimate reason for taking the action immediately, combined with 
legislative safeguards against arbitrary deprivation of the property 
right and a procedure that requires a hearing within a short period of 
time, a court will likely support the process established by the law. 

 
 It is also critical that the legislative drafter strive to write clearly and 

avoid vagueness.  Ideally, statutes should be drafted to “give the 
person of ordinary intelligence a reasonable opportunity to know 
what is prohibited” and “provide explicit standards for those who 
apply [the law].”  Grayned v. City of Rockford, 408 U.S. 104, 108 
(1972). 
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Due Process – Confiscation and Revocation of Permit before Hearing 
 
 
Bill/Chapter: Senate Bill 733 and House Bill 420/Chapter 404 of 2007 
 
Title: Vehicle Laws – Exceptional Milk Hauling Permit – Raw Liquid Milk 
 
Attorney General=s 
Letter: May 4, 2007 
 
Issue: Whether a statute that authorizes a State agency to confiscate a permit 

before a hearing is held violates the Due Process Clause of the Fourteenth 
Amendment to the U.S. Constitution or Article 24 of the Maryland 
Declaration of Rights. 

  
Synopsis: Senate Bill 733 and House Bill 420/Chapter 404 of 2007 authorize the 

State Highway Administration (SHA) to issue an exceptional milk hauling 
permit that is valid only in specified counties.  The bills establish 
requirements for issuance of the permit, prohibit a permit holder from 
engaging in specified activities, and establish sanctions for violations of 
the terms and conditions of the permit, including “immediate confiscation” 
of the permit if the vehicle being operated under the permit exceeds 
specified weight restrictions. 

  
Discussion: The Attorney General concluded that the exceptional milk hauling permit 

is a property interest within the realm of constitutional protection.  Goss v. 
Lopez, 419 U.S. 565 (1975).  For this reason, the Attorney General 
considered whether, by allowing confiscation of the permit prior to a 
hearing, the bills violate due process rights under the Fourteenth 
Amendment to the U.S. Constitution or Article 24 of the Maryland 
Declaration of Rights.  The Attorney General noted that the Supreme 
Court has determined that due process does not always require a hearing 
before deprivation of property where there are adequate post-deprivation 
procedures that require the government to act quickly.  The factors that 
must be assessed when determining a violation of due process rights 
include consideration of the private interests affected, the risk of erroneous 
deprivation, and any additional procedural safeguards available.  Matthews 
v. Eldridge, 424 U.S. 319 (1976).  

 
 The Attorney General concluded that a permit holder’s due process rights 

are appropriately addressed in this legislation.  The provisions of Senate 
Bill 733 and House Bill 420 serve the important governmental interests of 
ensuring highway safety and protecting travelers from overloaded trucks.  
Moreover, the vehicle weight limits are clearly stated in the bills, thereby 
limiting the discretion that government officials have in determining 
whether a violation has occurred.  The post-deprivation procedures are 
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also clearly established.  If a government official confiscates a permit, 
SHA is immediately notified.  SHA is then required to verify that a 
violation occurred and, if so, revoke the permit.  A permit holder is 
provided an appeal process to dispute SHA’s decision to revoke the 
permit.  The Attorney General noted that the Supreme Court has held that 
due process does not mandate error-free determinations as long as there is 
a “reasonably reliable basis” to determine whether the facts were correct 
and the post-deprivation hearing is promptly held.  Mackey v. Montrym, 
443 U.S. 1 (1979). 

 
Drafting Tips: When drafting legislation that includes a penalty requiring the 

immediate confiscation of property (including a permit) without a 
hearing, the drafter should be aware of the requirements of the Due 
Process Clause.  Specifically, the drafter should consider the interests 
of the party affected by the confiscation as well as the State’s interest 
in confiscating the property; the limits on the discretion of the official 
charged with determining whether confiscation is warranted; and the 
availability of additional procedural safeguards such as a prompt 
post-deprivation hearing. 
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Warrantless Administrative Inspections 
 

 
Bill/ Chapter: Senate Bill 255/Chapter 539 and House Bill 282 of 2007 
 
Title: State Board of Physicians – Sunset Extension and Program Evaluation 
 
Attorney General=s 
Letter: May 15, 2007 
 
Issue: Whether a bill that authorizes an agent or inspector of the State Board of 

Physicians to enter private premises without a warrant where the board, 
based on a formal complaint, suspects that a person not licensed by the 
board is practicing, attempting to practice, or offering to practice medicine 
without a license violates the Fourth Amendment to the U.S. Constitution. 

  
Synopsis: Senate Bill 255/Chapter 539 and House Bill 282 of 2007 amend § 14-206 

of the Health Occupations Article to permit the Executive Director of the 
State Board of Physicians or an authorized agent or inspector of the board, 
on a formal complaint, to make a warrantless entry into private premises 
where the board suspects that a person is practicing, attempting to 
practice, or offering to practice medicine without a license from the board. 

  
Discussion: Since the unlicensed practice of medicine is a misdemeanor punishable by 

imprisonment, the Attorney General advised that an entry into a place of 
business to investigate a suspected violation of the prohibition against the 
unlicensed practice of medicine is, in part, an entry to detect evidence of a 
crime.  It is well-settled law that an entry to determine evidence of a crime 
must be supported by the issuance of a warrant under the Fourth 
Amendment to the U.S. Constitution and Article 26 of the Maryland 
Declaration of Rights. 

 
 The Attorney General stated that even if an entry is deemed to be solely 

for administrative purposes a warrant is generally required before entry.  
One exception to the administrative search warrant requirement is the 
regular inspection of a commercial property in which a “closely regulated 
business” is conducted.  These types of inspections must meet three 
criteria: (1) there is a substantial government interest that informs the 
regulatory scheme pursuant to which the inspection is made; (2) the 
warrantless inspections must be necessary to further the regulatory 
scheme; and (3) the inspection program must be applied with such 
certainty and regularity that it acts as a constitutionally adequate substitute 
for a warrant.  New York v. Burger, 482 U.S. 791 (1987).  “In other words, 
the regulatory statute must perform the two basic functions of a warrant: it 
must advise the owner of the commercial premises that the search is being 
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made pursuant to the law and has a properly defined scope, and it must 
limit the discretion of the inspecting officers.”  Id. at 703. 

 
 While the bills concern a regulatory scheme that clearly serves a 

substantial governmental interest, the Attorney General opined that it was 
less clear that a warrantless entry was necessary to further that interest.  
Authorizing the board’s inspectors to enter individually selected private 
premises based on mere suspicion is very different from the type of 
regular inspection scheme allowed under Burger.  The Attorney General 
determined that the type of inspections called for under the bills does not 
provide the necessary limits on the inspections or guidance to the 
inspectors in a way that “provides protection equivalent to those provided 
by a warrant.”  Therefore, the Attorney General recommended that the 
warrantless entry provision not be enforced and either be repealed during 
the next session of the General Assembly or amended to require warrants. 

  
Drafting Tips: If asked to draft legislation that would authorize a person to enter the 

premises of another to determine whether there is evidence of a crime 
or violation of law, even solely for administrative purposes, the 
drafter should be mindful of the Fourth Amendment’s warrant 
requirement for such searches.  The bill’s sponsor should be advised 
that a warrantless search can only be justified under the 
“administrative search” exception if it serves a substantial 
governmental interest and takes place under an inspection program 
that is regular, predictable, and necessary to further that interest.  
The inspections must be limited in scope and the discretion of the 
inspecting agents must be clearly defined in the statute. 
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Taking of Private Property for Public Use 
 

 
Bill/Chapter: Senate Bill 423/Chapter 554 and House Bill 875/Chapter 555 of 2007 
 
Title: Local Government – Street Lighting Equipment 
 
Attorney General’s 
Letter: May 15, 2007 
 
Issue: Whether a bill that requires a private entity to sell property to a local 

government for fair market value violates Article III, § 40 of the 
Constitution of Maryland, which prohibits the taking of private property 
for public use without just compensation. 

  
Synopsis: Senate Bill 423/Chapter 554 and House Bill 875/Chapter 555 of 2007 

require an electric company to sell to a local government, upon written 
request of the local government and for fair market value, some or all of 
its existing street lighting equipment that is located within the local 
jurisdiction. Any dispute between a local government and an electric 
company under the bill must be submitted to the Public Service 
Commission for resolution.  
 

Discussion: The Fifth Amendment to the U.S. Constitution and Article III, § 40 of the 
Constitution of Maryland prohibit the taking of private property for public 
use without the payment of just compensation.  The Constitution of 
Maryland specifically provides that property may not be taken without 
compensation “as agreed upon between the parties, or awarded by a Jury.” 
In addition to the constitutional provisions concerning the taking of 
property, all local governments have statutory condemnation powers to 
acquire property needed for a public purpose. 

 
 In requiring an electric company to sell its property to a local government 

on request of the local government, Senate Bill 423 and House Bill 875 
authorize a taking of the property of the electric company for which just 
compensation must be paid in accordance with Constitutional mandates.  
The bills require the local government to pay “fair market value” for the 
property, which the Attorney General notes has generally been understood 
to constitute “just compensation.” City of Baltimore v. Concord, 257 Md. 
132, 141 (1970).  While the bills do not expressly require that, in 
accordance with the Constitution of Maryland, fair market value is to be 
determined by a jury in the event that an agreement on value cannot be 
reached by the electric company and the government, the Attorney 
General concludes that this omission does not render the bills “entirely 
unconstitutional.”  The Attorney General advises that the bills can be 
implemented in a constitutional manner if the local governments exercise 
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their condemnation powers to obtain street lighting equipment in instances 
in which the electric companies do not agree to the sale of the property.   

  
Drafting Tips: When drafting legislation that authorizes the government to obtain 

property from a private party, the drafter must always consider 
whether the act of obtaining the property under the legislation 
amounts to a “taking” subject to constitutional requirements.  If the 
intent of the legislation is that the property be obtained under the 
constitutional authority to take private property for public use, the 
drafter should be aware of all of the requirements of Article III, § 40 
of the Maryland Constitution, including the requirement that a jury 
determine just compensation in the absence of an agreement between 
the parties.  
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Contract Clause and Due Process – Retroactive Alteration of Remedy for 
Nonpayment of Ground Rents 

 
 
Bill/Chapter:  Senate Bill 396/Chapter 286 and House Bill 463 of 2007 
 
Title: Ground Rents – Remedies for Nonpayment of Ground Rent  
 
Attorney General’s 
Letter: May 4, 2007  
 
Issue: Whether a bill that retroactively alters remedies for nonpayment of ground 

rent violates the Contract Clause of the U.S. Constitution or provisions of 
the Maryland Constitution concerning Due Process, takings, and access to 
courts. 

 
Synopsis: Senate Bill 396/Chapter 286 and House Bill 463 of 2007 amend the Real 

Property Article to exclude residential leases from the provisions 
establishing procedures for the remedy of ejectment for nonpayment of 
rent, maintaining the remedy of ejectment only for leases of certain 
commercial and multifamily property.  The bills specify that the action for 
possession under the Real Property Article does not apply to an action for 
nonpayment of ground rent under a ground lease on residential property, 
and provide that the establishment of a lien is the applicable remedy for 
such nonpayment.  The bills establish procedures for imposing and 
releasing a lien and provide for the enforcement and foreclosure of a lien. 

 
Discussion: Senate Bill 396 and House Bill 463 were introduced in response to reports 

that ejectment actions over ground rents were increasing at a high rate and 
that people were losing their homes over small amounts of past due rent.  
The bills are retroactive in that they affect ground leases entered into prior 
to the effective date of the bills.  The Court of Appeals has held that 
“legislation which retroactively abrogates vested rights” is prohibited 
under Articles 19 and 24 of the Declaration of Rights, which guarantee 
access to the courts and Due Process, respectively, and Article III, § 40 of 
the Maryland Constitution, which prohibits the taking of property without 
just compensation.  Dua v. Comcast, 370 Md. 604, 623 (2002).  However, 
the Attorney General noted that the Court has also recognized that a 
person has no vested right in a particular remedy. Baltimore & O. R. Co. v. 
Maughlin, 153 Md. 367, 376 (1927); Wilson v. Simon, 91 Md. 1, 6 (1900).  
Thus, “the Legislature may retroactively abrogate a remedy for the 
enforcement of a property or contract right when an alternative remedy is 
open to the plaintiff.”  Dua v. Comcast, 370 Md. 604, 638 (2002).  The 
Attorney General found that the Maryland courts have consistently 
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referred to ejectment as a remedy rather than a property right.  See, e.g. 
Porter v. Schaffer, 126 Md.App. 237, 273 (1998); Fett v. Sligo Hills 
Development Corp., 226 Md. 190, 196 (1961).  The Attorney General 
concluded, therefore, that the Maryland Constitution does not prevent the 
General Assembly from abrogating the remedy of ejectment for 
nonpayment of rent on residential ground leases, and providing the 
remedy of a lien and foreclosure in its place.   

 
 The Attorney General also found that the alteration of remedies does not 

violate the Contract Clause of the U.S. Constitution, unless it “so affects 
that remedy as substantially to impair and lessen the value of the 
contract.”  Pittsburg Steel Company v. Baltimore Equitable Society, 113 
Md. 77, 80 (1910), affirmed 226 U.S. 455 (1913); Bronson v. Kinzie, 42 
U.S. (1 How.) 311, 315 (1843).  Although the substituted remedy under 
the bills involves additional steps and is arguably less convenient, and may 
delay the recovery of debts, the Attorney General concluded that it does 
not impair the contract.  The substituted remedy permits the ground lease 
holder to recover the full amount of the rent, and a ground lease holder is 
constitutionally entitled to no more than payment in full.  Gelfert v. 
National City Bank of New York, 313 U.S. 221, 233-234 (1941).   

 
The Attorney General noted that even if the altered remedy were found to 
be a substantial impairment of the contract between the parties, the 
constitutional prohibition against impairment of contracts is not absolute 
and “must be accommodated to the inherent police power of the State ‘to 
safeguard the vital interests of its people.’”  Energy Reserves Group v. 
Kansas Power & Light, 459 U.S. 400, 410 (1983), citing Home Building 
& Loan Assoc. v. Blaisdale, 290 U.S. 398, 434 (1934).  For example, a 
substantial impairment may be justified by a showing of a significant and 
legitimate public purpose and that the adjustment of the rights and 
responsibilities of the contracting parties is reasonable and appropriate to 
the public purpose.  The Attorney General found that, under Senate Bill 
396 and House Bill 463, the elimination of unforeseen windfall profits and 
the protection of leasehold tenants from the loss of their homes for minor 
debts are legitimate public purposes and the approach taken, which 
preserves the reasonable expectations of the ground lease holder, meets 
the requirements spelled out in the Energy Reserves case and other 
modern Contract Clause cases.   

 
Drafting Tips: In drafting retroactive legislation that arguably impacts existing 

contractual relationships between parties, the drafter must be mindful 
of the provisions of the Contract Clause of the U.S. Constitution, 
which prohibits the legislative impairment of a private contract.  
While the courts have held that a violation of the Contract Clause 
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requires a “substantial impairment”, even a substantial impairment 
can be justified if (1) the legislation furthers a significant and 
legitimate public purpose and (2) the adjustment of the rights and 
responsibilities of the contracting parties as a result of the legislation 
is reasonable and appropriate to the public purpose.  Nonetheless, the 
drafter should be prepared to discuss potential contract impairment 
issues with the sponsor.  Also, with respect to retroactive legislation, 
the drafter should be prepared to address with the sponsor any 
potential for challenges under the federal and State constitutions 
concerning due process and the taking of property. 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

30 

 



31



32



33



34



35



36



37



38



 

39  

Retroactive Legislation – Income Tax 
 

 
Bill/Chapter:  Senate Bill 945/Chapter 583 and House Bill 1257/Chapter 584 of 2007  
 
Title: Income Tax – Captive Real Estate Investment Trusts  
 
Attorney General’s 
Letter: May 7, 2007  
 
Issue: Whether a bill limiting a corporate taxpayer’s ability to avoid State 

income taxes that is to take effect on a future date may constitutionally 
apply retroactively to include the entire past taxable year. 

 
Synopsis: Senate Bill 945/Chapter 583 and House Bill 1257/Chapter 584 of 2007 

attempt to limit the ability of a corporation to use a captive real estate 
investment trust (REIT) to avoid State taxes.  The bills provide that, for 
purposes of determining the Maryland modified income of a captive 
REIT, an amount equal to the dividends paid deduction allowed under the 
Internal Revenue Code for the taxable year be added to the amount of 
federal taxable income.  The bills took effect July 1, 2007, but include a 
clause that makes the bills applicable to “all taxable years beginning after 
December 31, 2006.” 

 
Discussion: The Attorney General found that both the U.S. Supreme Court and the 

Maryland Court of Appeals have repeatedly upheld the modest retroactive 
application of tax changes against challenges based on the Due Process 
Clause.  Declaring that a taxpayer has “no vested right in the Internal 
Revenue Code,” the Supreme Court has consistently approved retroactive 
changes to the federal tax code. United States v. Carlton, 512 U.S. 26, 
31-33 (1994); Diamond Match Company v. State Tax Commission, 175 
Md. 234, 245-246 (1938). Similarly, the Court of Appeals has found that 
the retroactive application of taxes to the beginning of the year does not 
affect either vested or contractual rights. Diamond Match Company v. 
State Tax Commission, 175 Md. 234 (1938). 

 
 The Attorney General cautioned, however, that “while a tax is not invalid 

simply because it is retroactive, there are limits on how far the State may 
go.”  Specifically, if a retroactive tax change works a substantial injustice, 
is unanticipated at the time of the taxed transaction, is retroactively 
applied for a significant period, or represents a major change in the tax 
law, a Maryland court may strike the application as a violation of due 
process. See, Comptroller v. Glenn L. Martin Co., 216 Md. 235 (1958) and 
Washington National Arena v. Prince George’s Co., 287 38, cert. denied, 
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449 U.S. 834 (1980) (multiple year lengths of retroactivity found 
unconstitutional). Taking these factors into account, the Attorney General 
concluded that the period of retroactivity under Senate Bill 945 and House 
Bill 1257 was modest (affecting only the current tax year), the change 
could not be said to work a substantial injustice since the goal was to 
ensure fair taxation, and the change could not be seen as unanticipated 
since the Comptroller already had statutory authority to address the 
problem.  The Attorney General, therefore, found the retroactivity 
provision in the bills constitutional. 

 
Drafting Tips: In drafting legislation that includes a tax provision, the drafter should 

be aware that applying the provision retroactively, at least to the tax 
year immediately preceding the effective date of the legislation, is 
clearly constitutional under State and federal precedents. The drafter 
should work with the sponsor, however, to ensure that the retroactive 
provision is drafted to avoid potential constitutional challenges that 
could be based on a claim that the provision is likely to work a 
substantial injustice, includes major tax law changes that could not 
have been anticipated at the time of the taxed transaction, or has an 
overly lengthy period of retroactivity.   
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Special Laws and Establishment Clause – Special Alcoholic Beverages License 
for Local Religious Organization 

 
 
Bill/Chapter: Senate Bill 96/Chapter 127 and House Bill 195/Chapter 128 of 2007 
 
Title: Frederick County – Alcoholic Beverages – Special Licenses 
 
Attorney General’s 
Letter: April 23, 2007 
 
Issue: Whether a bill that authorizes a county to issue a one-day special alcoholic 

beverages license to a specific religious organization in the county violates 
the Establishment Clause of the First Amendment to the U.S. Constitution 
or the prohibition against special laws under Article III, § 33 of the 
Maryland Constitution. 

 
Synopsis: Senate Bill 96/Chapter 127 and House Bill 195/Chapter 128 of 2007 

authorize the Board of License Commissioners of Frederick County to 
issue a one-day special Class C beer and light wine license and a one-day 
special Class C beer, wine and liquor license to a local religious 
organization, Holy Family Catholic Community.  The bills require that the 
net proceeds from alcoholic beverage sales under the licenses be used to 
fund building construction or for charitable purposes.  

 
Discussion: Article III, § 33 of the Maryland Constitution provides that “the General 

Assembly shall pass no special Law, for any case, for which provision has 
been made, by an existing General Law.”  Although it has been argued 
that the purpose of this provision is to prevent or restrict the passage of 
“private acts” for the relief of particular parties or to provide for individual 
cases, the Attorney General concedes that the Court of Appeals has upheld 
laws that affect only single entities when there have been no general laws 
that apply.  The Attorney General cites several cases in which the law in 
question names a specific person, entity, or project and provides 
specifically for that person, entity, or project.  In each case, the validity of 
the statute was upheld on the ground that no general law provided 
specifically for the person, entity, or project that was involved in the 
legislation.   

 
 As to the bills under review, the Attorney General expresses concern that 

while there is no general law authorizing the type of licenses provided for 
in the bills, there is a general law that specifically provides that only Class 
A, B, or C beer licenses are authorized in the district where the religious 
organization is located.  While this circumstance makes for a close case, 
the Attorney General concludes in light of the precedents that the bills are 
“not clearly unconstitutional.”  Nonetheless, the Attorney General 
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recommends that this type of authorization in the future be drafted as a 
general law.     

 
 The Attorney General also briefly considers whether Senate Bill 96 and 

House Bill 195 violate the Establishment Clause of the First Amendment 
to the U.S. Constitution.  The Attorney General found no cases that 
address legislation expressly authorizing an alcoholic beverages license to 
a specific religious entity or that address the constitutionality of such 
licenses for religious entities.  Since the licensing scheme in Frederick 
County authorizes licenses for a wide variety of entities, including 
nonreligious organizations, the Attorney General concludes that the 
provision does not violate the Establishment Clause. 

 
Drafting Tips: In drafting legislation that provides for a specific person, entity, or 

project , the drafter should be aware that a challenge to the bill could 
be made on the grounds that it is in violation of the prohibition 
against special laws contained in Article III, § 33 of the Maryland 
Constitution. Although there is precedent that such a statute can be 
justified by the absence of a general law that could apply, it would be 
less risky to draft the legislation as a general law instead.   

 
 The drafter should always consider the implications of the First 

Amendment when drafting legislation involving religious 
organizations.  However, the drafter should be aware that a bill that 
merely provides a license to a religious organization that is also 
generally available to non-religious organizations should not, in itself, 
be considered a violation of the Establishment Clause of the First 
Amendment to the U.S. Constitution. 
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U.S. Constitutional Issues 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

52  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

53  

Equal Protection – Election Districts 
 
 
Bill/Chapter: Senate Bill 657 and House Bill 1239 of 2007 (vetoed by Governor) 
 
Title: Prince George’s County – Board of Education 
 
Attorney General=s 
Letter: May 15, 2007 
 
Issue: Whether the districts established for election of the members of the Prince 

George’s County Board of Education violate the “one person – one vote” 
requirement of the Fourteenth Amendment to the U.S. Constitution. 

  
Synopsis: Senate Bill 657 and House Bill 1239 of 2007 alter the method for the 

election of members of the Prince George’s County Board of Education 
and establish nine school board election districts.  The bills require that 
candidates for the board be residents of the district they seek to represent 
and be nominated and elected by residents of the district.  

  
Discussion: The Equal Protection Clause of the Fourteenth Amendment requires that 

the “seats in both houses of a bicameral state legislature must be 
apportioned on a population basis . . . [and] that a State make an honest 
and good faith effort to construct districts, in both houses of its legislature, 
as nearly of equal population as possible.”  Reynolds v. Sims, 377 U.S. 533 
(1964).  The population standard required of legislative districts has been 
found to extend to other local elected bodies, including school boards. 
Therefore, the nine election districts established under Senate Bill 657 and 
House Bill 1239 based on population figures from the last census must 
meet the population equality standards mandated by the Fourteenth 
Amendment.  Of the nine election districts established under the bills, 
seven of the districts fall within 3% of the ideal population, a figure 
derived by dividing the overall population of the County by the number of 
districts created.  Two districts, however, deviate significantly from the 
ideal population.  District 8 is 14.74 % over the ideal district population 
and District 9 is 14.78% below the ideal district population.  The overall 
or maximum deviation (i.e. the difference in population between the two 
districts with the greatest disparity) is 29.52%.   

 
 The Supreme Court has determined that deviations from strict equality 

may be permitted if they are based on “legitimate considerations incident 
to the effectuation of a rational state policy.” Mahan v. Howell, 410 U.S. 
315 (1973).  The Attorney General notes that over time the U.S. Supreme 
Court has developed a “10% rule” regarding district population 
requirements.  Under the 10% rule, while an overall deviation of less than 
10% is not prima facie evidence of a violation of population equality 
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requirements, an overall deviation that exceeds 10% must be justified by 
the State. Marylanders for Fair Representation v. Schaefer, 849 F.Supp. 
1022 (D.Md. 1994).  The rule is not definitive, however, and an overall 
deviation of less than 10% does not guarantee that the plan will be upheld. 
Various deviations above and below 10% have been upheld or struck 
down based on an analysis of whether a rational state policy was served by 
the plan or whether the lines were drawn to promote an unconstitutional 
policy such as favoring certain regions or parties at the expense of others. 
The Attorney General notes that the U.S. Supreme Court “has never set a 
definite upper limit above which deviations could not be justified by any 
state policy.”  

 
 The primary justification recognized by the Court for overall deviations in 

excess of 10% is to the keep political subdivisions from being split 
between districts. Brown v. Thomson, 462 U.S. 835 (1983).  Other reasons 
for deviations found to be legitimate include district compactness and 
contiguity, preserving the cores of prior districts, and avoiding contests 
between incumbents.  In this case, the Attorney General states that no 
traditionally accepted justification or rational state policy has been put 
forth that justifies the overall deviation of 29.52% resulting under the bills.  

 
 Due to a lack of evidence to the contrary, the Attorney General concludes 

that the districts established under the bills are unconstitutional. 
Furthermore, since the establishment of the districts is the major substance 
of the bills and because the remainder of the bills cannot be given effect 
unless the districts are changed, the unconstitutional provisions are not 
severable and, therefore, the bills cannot be given effect. 

  
Drafting Tips: When drafting legislation that includes provisions establishing 

districts for the purposes of voting, the drafter should be aware of the 
requirements of the Equal Protection Clause of the Fourteenth 
Amendment regarding “one person – one vote” and the equal 
distribution of population among districts.  The drafter should work 
with the sponsor to ensure that the proposed districts and the policies 
behind their establishment are reviewed for compliance with the 
Fourteenth Amendment. 
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First Amendment – Freedom of Speech 
 

 
Bill/ Chapter: Senate Bill 979 and House Bill 1344/Chapter 474 of 2007  
 
Title: Frederick County Commissioners – Zoning and Planning – Public Ethics 
 
Attorney General=s 
Letter: May 4, 2007 
 
Issue: Whether a bill that prohibits a zoning applicant in a certain county from 

making a political contribution to a member of the board of county 
commissioners of that county during the pendency of the application is an 
unconstitutional infringement of the free speech guarantees of the federal 
and State constitutions. 

  
Synopsis: Senate Bill 979 and House Bill 1344/Chapter 474 of 2007 prohibit certain 

zoning applicants in Frederick County from making political contributions 
to members of the Board of County Commissioners of Frederick County 
during the pendency of the application.  The bills also prohibit a board 
member from participating in the proceedings on an application if the 
member or the member’s campaign received a contribution from an 
applicant during the pendency of the application. 

  
Discussion: The Attorney General notes that Senate Bill 979 and House Bill 1344 were 

patterned after the Prince George’s County ethics law that, even though 
more widely drawn than the bills under review, survived constitutional 
challenges in the 90’s.  See, Porten Sullivan Corp. v. State, 318 Md. 387 
(1990); see also, State v. Prince Georgians for Glendening, 329 Md. 68 
(1993).  In support of the bills, the Attorney General was able to point to a 
large number of courts that have upheld the constitutionality of total bans 
on individual contributions by various professions and persons whose 
political activity raised concerns of corruption or conflict of interest. 
Addressing the concerns raised by quid pro quo corruption (or its 
appearance) serves as a substantial government interest that survives First 
Amendment scrutiny. 

   
  
Drafting Tips: Drafters should be aware that legislation with narrowly drawn limits 

on political contributions to an office holder by a person doing 
business with the governmental bodies served by the office holder will 
likely survive a constitutional challenge that is based on a claim that 
the restriction is violative of First Amendment rights.  Courts have 
upheld this type of legislation on the grounds that it serves a 
legitimate governmental purpose of protecting against public 
corruption. 
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First Amendment – Freedom of Speech 
 

 
Bill/ Chapter: Senate Bill 252/Chapter 537 of 2007  
 
Title: Anne Arundel County – Roadside Advertising or Solicitation of Money or 

Donations – Prohibition 
 
Attorney General=s 
Letter: May 15, 2007 
 
Issue: Whether a bill that prohibits a person from standing in a highway to 

advertise a message is an unconstitutional infringement of the First 
Amendment to the U.S. Constitution. 

  
Synopsis: Senate Bill 252/Chapter 537 of 2007 includes a provision that prohibits a 

person in Anne Arundel County from standing in a highway to “advertise 
any message.” 

  
Discussion: The First Amendment to the U.S. Constitution states that “Congress shall 

make no law … abridging the freedom of speech.”  This prohibition has 
been applied to state and local governments by way of the Fourteenth 
Amendment. Eanes v. State, 318 Md. 436, 445 (1990).  A Maryland court 
will subject a restriction on the exercise of free speech to a “searching 
scrutiny.” Id. at 446.  First, the court will determine the nature of the 
forum at issue. Id. at 447.  If a public forum, like a highway, the 
government may only restrict speech if the restriction is content neutral 
and narrowly tailored to serve a significant government interest.  In 
addition, the restriction must “leave open ample alternative channels for 
communication of the information.” Warren v. Fairfax County, 196 F.3d 
186, 190 (4th Cir. 1999) (quoting Ward v. Rock Against Racism, 491 U.S. 
781, 791 (1989)).  

  
 The Attorney General concedes that the advertising prohibition in the bill 

is content neutral and that concern for public safety on the highways is a 
legitimate and significant State interest.  The total ban on standing in a 
highway to advertise any message, however, is not narrowly tailored, 
according to the Attorney General.  Since the advertising ban applies to 
any message rather than merely to advertising that distracts drivers or 
impedes them from seeing traffic controls or causes other safety hazards, 
the bills are overbroad and burden more speech than necessary to further 
the State’s legitimate public safety concern.  In the words of one court, the 
bills suppress “too much speech.” City of Ladue v. Gilleo, 512 U.S. 43, 47 
(1994).  The Attorney General advises, therefore, that the advertising 
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provision will not survive a constitutional challenge and should not be 
enforced by local officials or the State’s Attorney. 

  
Drafting Tips: When drafting a bill that limits speech in a public forum, the drafter 

should remember that it is insufficient that the restriction is content 
neutral and that the State has a significant purpose, such as public 
safety, for legislating in the area.  Courts will scrutinize the legislation 
to ensure that it has been drafted as narrowly as possible.  If a law 
disallows both speech that is included within the area of legitimate 
State concern and speech that is not, a court will likely void the statute 
as an infringement on the First Amendment. 
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First Amendment – Access to Information 
 

 
Bill/Chapter: House Bill 1409/Chapter 651 of 2007  
 
Title: Insurance – Fraud – Intentional Motor Vehicle Accidents, Creation of 

Documentation of Motor Vehicle Accidents, and Reports 
 
Attorney General=s 
Letter: May 15, 2007 
 
Issue: Whether a bill that limits access to a report compiled by a law 

enforcement agency concerning a motor vehicle accident to only certain 
individuals for a specified period and requires such persons to present a 
statement that the person will not knowingly disclose the information in 
the report to a third party for commercial solicitation of an individual 
listed in the report is a violation of the First Amendment to the U.S. 
Constitution. 

  
Synopsis: House Bill 1409/Chapter 651 of 2007 includes provisions that, for 60 days 

following the filing of a report compiled by a law enforcement agency 
concerning a motor vehicle accident, access to the report is limited to the 
individuals involved in the accident, their legal representatives and 
insurers, a State’s Attorney or other prosecutor, a representative of a 
victims’ services organization, an employee of a newspaper or a radio or 
television station licensed by the Federal Communications Commission, 
and an authorized unit of the local, State, or federal government.  A person 
granted access under these provisions must produce a valid driver’s 
license or State-issued identification card, prove that the person is 
authorized to access the report, and present a statement that, during the 60-
day restricted period, the person will not use the report for commercial 
solicitation of an individual listed in the report and will not knowingly 
disclose the information to a third party for commercial solicitation of 
such an individual. 

  
Discussion: In Los Angeles Police Department v. United Reporting Publishing 

Corporation, 528 U.S. 32 (1999), the Supreme Court addressed a 
constitutional challenge to a California statute that required a law 
enforcement agency to restrict access to the names and addresses of 
persons arrested by the agency and the names and addresses of victims of 
crimes.  The statute required the requester to declare under penalty of 
perjury that the request was made for a scholarly, journalistic, political, or 
governmental purpose, or that the request was made for investigative 
purposes by a licensed private investigator.  The statute further required a 
statement, under penalty of perjury, that the information obtained under 
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the provision would not be used for commercial purposes.  In a 6 to 3 
decision, the court upheld the statute, noting that the State “could decide 
not to give out arrestee information at all without violating the First 
Amendment.” Id. at 40. 

  
 The Attorney General found that House Bill 1409 was significantly similar 

to the provisions of the law addressed in the Los Angeles Police 
Department case and other precedents allowing governmental limitation of 
access to certain information.  The Attorney General did note, however, 
that the definition of “newspaper” under the bill would prevent a 
publication like the Maryland Bar Journal from obtaining access to a 
report for the purpose of preparing an obituary of a bar member.  While 
this raises the possibility that particular applications of the statute could 
lead to successful challenges, the legislation is not facially invalid. 

 
 
Drafting Tips: When drafting a bill that restricts access to information in the hands 

of a governmental unit, the drafter can provide assurance to the 
sponsor that the First Amendment has been held not to be violated in 
cases where the restriction rationally serves a legitimate governmental 
purpose, like protecting the privacy of accident victims.  Nonetheless, 
the drafter should consider the possibility that the legislation, as 
applied in particular cases, could be subject to a successful 
constitutional challenge.  For example, a court might find a statutory 
restriction to be overly broad when applied to a particular challenger 
who has been denied access to information if the basis for the denial 
does not serve the stated governmental purpose.  Of course, where the 
denial of access is shown to be based on some illegitimate factor, such 
as a person's political views, the likelihood of a successful 
constitutional challenge would be strong.  

 
 
 



75



76



77



78



79



80



 

81 

  Federal Preemption – Human Trafficking 
 
 
Bill/ Chapter: Senate Bill 606/Chapter 340 and House Bill 876/Chapter 341 of 2007 
 
Title: Human Trafficking, Extortion, and Involuntary Servitude 
 
Attorney General=s 
Letter: April 18, 2007 
 
Issue: Whether a bill that makes human trafficking a State criminal offense is 

void due to being preempted by earlier federal legislation addressing 
human trafficking. 

  
Synopsis: Senate Bill 606/Chapter 340 and House Bill 876/Chapter 341 of 2007 

make human trafficking a criminal offense under Maryland law.  The U.S. 
Congress in 2000 similarly made such conduct a federal crime by enacting 
the “Trafficking Victims Protection Act.”  The federal Act was amended 
and reauthorized in 2003.  Neither of these federal acts contains a 
“preemption” clause expressly prohibiting state governments from 
legislating in this area. 

  
Discussion: Although a federal statute does not expressly preempt state laws, “when 

the scope of a statute indicates that Congress intended federal law to 
occupy a field exclusively, or when state law is in actual conflict with 
federal law” the federal law can implicitly override state law.  Sprietsma v. 
Mercury Marine, 537 U.S. 51, 63-64 (2002). 

 
 In reviewing Senate Bill 606 and House Bill 876, the Attorney General did 

not find that the bills were implicitly preempted by the federal human 
trafficking statutes.  The Attorney General noted that criminal law (the 
subject of the bills) is an area traditionally left to the states, and state 
police powers are “not to be superseded … unless that was the clear and 
manifest purpose of Congress.”  Rice v. Santa Fe Elevator Corp., 331 U.S. 
218, 230 (1947).  The Attorney General concluded that such an intention 
is not manifest in the federal human trafficking legislation.  Additionally, 
the Attorney General found nothing in the Maryland bills that creates a 
conflict with the federal law, noting that “conflict preemption” occurs 
when the State law “stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.”  Volt Info. 
Science, Inc. v. Bd of Trustees of the Leland Stanford Junior University, 
489 U.S. 468, 477 (1989).  Not only is there no preemption by the federal 
law, but the Attorney General concluded that Congress intended that the 
federal government work with the states regarding human trafficking, even 
pointing to the issuance of a model state law in this area made available by 
the U.S. Department of Justice. 
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Drafting Tips: A legislative drafter should always consider and understand the 

potential impact of federal law on legislation being drafted.  Not only 
should the sponsor of the bill be apprised if a federal law expressly 
preempts State action in the area, but it is good practice to raise the 
possibility of implied preemption if the bill conflicts in any way with 
the federal legislative scheme or falls into an area that suggests 
Congress intends to “occupy the field” completely.  In the criminal 
law area, states retain their police power to legislate unless Congress 
expressly preempts a matter. 
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Maryland Constitutional Issues 
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Title Defect 
  

 
Bill/ Chapter: House Bill 352/Chapter 392 of 2007 
 
Title: Washington County – Public Facilities Bonds 
 
Attorney General=s 
Letter: April 25, 2007 
 
Issue: Whether a provision of a bill that requires a county to present to certain 

members of the General Assembly a plan to implement a specified 
program can be constitutionally given effect when the title of the bill fails 
to include any description of that requirement. 

  
Synopsis: House Bill 352/Chapter 392 of 2007 authorizes the County 

Commissioners of Washington County to borrow money to finance the 
costs of construction, improvement, or development of certain public 
facilities in the county.  These provisions of the bill are described in the 
title of the bill.  However, Section 11 of the bill requires the county to 
present a detailed plan to implement a county land preservation and 
landowner equity program to members of the General Assembly 
representing the county.  This requirement is not addressed in the title of 
the bill.  

  
Discussion: Article III, § 29 of the Maryland Constitution provides that “every Law 

enacted by the General Assembly shall embrace but one subject, and that 
shall be described in its title.”  This provision generally requires that a title 
“should not only fairly indicate the general subject of the Act, but should 
be sufficiently comprehensive in its scope to cover, to a reasonable extent, 
all its provisions and must not be misleading by what it says or omits to 
say.” Somerset County v. Pocomoke Bridge Co., 109 Md.1 (1908).  

 
 The Attorney General points out that while all the other provisions of the 

bill are adequately described in the title, the provisions of Section 11 were 
omitted completely.  Although this omission does not render the title 
“clearly misleading or underinclusive”, the provisions of Section 11 “may 
not be read as mandatory or given legal effect.”  The Attorney General 
recommends that the failure to include the study and presentation 
provisions of Section 11 in the title be remedied through the annual 
curative bill in 2008. 

  
Drafting Tips: The strict legislative title requirements spelled out in Article III, § 29 

of the Maryland Constitution are intended to ensure that each bill’s 
title provides to the General Assembly, the public, and the persons 
that may be subject to the requirements of the bill adequate notice 
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regarding the legal effect of the bill.  When drafting a bill for the 
Maryland General Assembly, it is critical that the drafter take care to 
ensure that the bill’s title accurately addresses each element of the bill 
and, thereby, provides the notice mandated by the State Constitution.   
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Title Defect – Misleading Provision 
 
 
Bill/Chapter: Senate Bill 752/Chapter 350 and House Bill 1117/Chapter 351 of 2007 
 
Title: Workers’ Compensation – Benefits for Dependents 
 
Attorney General’s 
Letter: April 23, 2007 
 
Issue: Whether the title of a bill permitting dependents to receive the full amount 

of a workers’ compensation award of a deceased employee even if they 
are also receiving benefits under the employee’s retirement plan is 
constitutionally defective when it states that it is clarifying that a 
dependent is eligible to receive the same benefit amount as the deceased 
employee. 

 
Synopsis: Senate Bill 752/Chapter 350 and House Bill 1117/Chapter 351 of 2007 

seek to make clear that surviving dependents of certain firefighting 
personnel, police officers, correctional officers, and deputy sheriffs are 
eligible to collect the full amount of a workers’ compensation award even 
if they are also receiving retirement benefits under the employee’s 
retirement plan.  The titles of the bills, however, state that the bills’ 
purpose is to “clarif[y] that surviving dependents … are eligible to receive 
the same workers’ compensation benefits as the individual received at the 
time of death.”  (Emphasis added.) 

 
Discussion: Article III, § 29 of the Maryland Constitution provides that “every Law 

enacted by the General Assembly shall embrace but one subject, and that 
shall be described in its title.”  The title of a bill should not only indicate 
the general subject of the legislation, but should be sufficiently 
comprehensive to cover all its provisions and “must not be misleading by 
what it says or omits to say.”  
Somerset County v. Pocomoke Bridge Co., 109 Md. 1 (1908). 

 
 In analyzing this legislation, the Attorney General found that the title of 

each bill is close to violating the requirements of the Maryland 
Constitution.  The Attorney General points out that, although the short 
titles and generally relating clauses adequately describe the provisions of 
the bills, since the titles also imply that all dependents would receive the 
same benefit amount as the deceased employee in all cases, they are 
affirmatively misleading.  The Attorney General concludes, however, that, 
since the bills do make the benefits paid to dependents more like those 
available to the employee, the titles are not so clearly misleading as to be 
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constitutionally violative and the misleading language can therefore be 
disregarded as surplusage.  The Attorney General recommends, however, 
that the potentially misleading language be addressed in the next curative 
bill. 

 
Drafting Tips: Legislative drafters must take great care when drafting the language 

in the title of a bill to ensure that it does not violate the requirements 
of Article III, § 29 of the Maryland Constitution by being inaccurate 
or misleading.  A full understanding of the purpose of the legislation 
as well as the current law being affected is vital in order to draft a title 
that provides constitutionally adequate notice to the public and the 
legislature of the legal effect of the legislation.   
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Single Subject Rule 
 

 
Bill/Chapter: House Bill 723/Chapter 429 of 2007 
 
Title: Montgomery County – Maryland-Washington Metropolitan District – 

Boundaries 
 
Attorney General=s 
Letter: May 4, 2007 
 
Issue: Whether a bill adjusting the boundaries of the Maryland-Washington 

Metropolitan District and, after amendment, requiring a report from the 
county councils of Prince George’s County and Montgomery County and 
the Maryland-National Capital Park and Planning Commission on the fee 
schedule for the use of the counties’ parks and recreation facilities and 
services violates the single subject requirement of Article III, § 29 of the 
Maryland Constitution. 

  
Synopsis: House Bill 723/Chapter 429 of 2007 alters the boundary of the 

Maryland-Washington Metropolitan District to exclude the areas within 
the corporate boundaries of Gaithersburg, Rockville, and Washington 
Grove as they exist on October 1, 2007, and any area annexed into one of 
these municipalities on any subsequent date.  The bill was amended to 
require the county councils of Prince George’s County and Montgomery 
County and the Maryland-National Capital Park and Planning 
Commission to report to the delegations of Prince George’s County and 
Montgomery County on the fee schedule for the use of each county’s 
parks and recreation facilities and services, including those within 
municipalities, as it applies to residents of each county. The report was 
required to include an analysis of the rationale for any nonresident fees.   

  
Discussion: The single subject rule found in Article III, § 29 of the Maryland 

Constitution provides that “every Law enacted by the General Assembly 
shall embrace but one subject, and that shall be described in its title.”  The 
test of whether a bill complies with the one subject rule is whether the 
different provisions of the bill are “germane” to one another.  Migdal v. 
State, 358 Md. 308, 317 (2000).  The one subject rule requires that the 
elements of the bill be “in close relationship, appropriate, relative, 
pertinent.” Porten Sullivan Corporation v. State, 318 Md. 387, 402 (1990). 
In determining compliance with the one subject rule, the courts have 
generally taken a liberal approach in order to not unduly interfere with the 
legislature in the discharge of its duties.  Parkinson v. State, 14 Md. 184, 
194 (1859). 

 



 

96 

 The Attorney General concluded that the reporting requirement amended 
onto House Bill 723 does not violate the one subject rule.  The original 
provisions of the bill relate both to the boundaries of the metropolitan 
district and the tax that is paid by the residents of the district for parks and 
recreational facilities within the district.  The report relates to fees paid in 
the counties for parks and recreational facilities.  According to the 
Attorney General, the amount of the fees set by each county for residents 
is impacted by the amount of tax paid by the residents of the county for 
the acquisition and operation of parks and recreational facilities.  This 
correlation among the provisions of the bill is enough to satisfy the 
requirements of the one subject rule.   

  
Drafting Tips: When drafting legislation in Maryland, the drafter must always 

consider the mandate of the State Constitution’s one subject rule.  
Article III, § 29 of the Maryland Constitution requires that all 
provisions included within a single bill be germane to a single subject.  
When amending legislation during its passage through the legislative 
process, the drafter must continue to consider the single subject rule 
and, if necessary, advise the sponsor of an amendment that is not 
germane to the subject of the bill being amended that the proposed 
amendment raises potential constitutional problems.
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Supplementary Appropriations – Single Work, Object, or Purpose 
 

 
Bill/Chapter: House Bill 51/Chapter 488 of 2007 
 
Title: Maryland Consolidated Capital Bond Loan (Capital Budget) 
 
Attorney General=s 
Letter: May 16, 2007 (discussed, in part, below), also citing an attached bill 

review letter on House Bill 340 of 2005 (Capital Budget Bill), dated May 
19, 2005 

 
Issue: Whether the Capital Budget bill, as a supplementary appropriation, 

violates the single work, object, or purpose requirement of Article III, § 
52(8) of the Maryland Constitution by including a provision raising the 
total principal amount of bonds that may be issued by a local governing 
body of a code county. 

 
Synopsis: The Capital Budget bill is enabling legislation for the creation of State 

debt through the issuance of State of Maryland obligation bonds, the 
proceeds of which are used to fund certain capital projects. The Capital 
Budget bill for 2007, House Bill 51/Chapter 488, also included a provision 
raising the total principal amount of bonds that may be issued by the local 
governing body of a code county.  

  
Discussion: The single work, object, or purpose rule is found in Article III, § 52(8) of 

the Maryland Constitution and provides that every supplementary 
appropriation, including the Capital Budget bill, “shall be embodied in a 
separate bill limited to some single work, object or purpose therein 
stated.” The Court of Appeals has held that even though the Capital 
Budget “embraces a variety of projects, it falls squarely within the 
requirements of § 52(8) ....” Mayor and City Council of Baltimore v. State 
of Maryland, 281 Md. 217, 228 (1977). 

 
 The Attorney General found that the provision raising the total principal 

amount of bonds that may be issued by the local governing body of a code 
county, while related to the financing of capital projects generally, was not 
related to the financing of State capital projects and the creation of State 
debt. The Attorney General, therefore, suggests that the General Assembly 
should reenact legislation during the next session providing for the 
increase in bond authority in code counties. 

  
Drafting Tips: When drafting supplementary appropriation legislation, including the 

Capital Budget bill, the drafter should take the single work, object, or 
purpose rule into consideration. Since, for example, the Capital 
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Budget bill’s object and purpose is to create a State debt to finance 
State capital projects, the drafter should avoid including provisions 
with a local purpose or object. Separate legislation should be drafted 
instead.



103



104



105



106



107



108



109



110



111



112



113



 

114 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 



 

115 

District Court – Uniform Jurisdiction 
 

 
Bill/Chapter: House Bill 509/Chapter 411 of 2007  
 
Title: Prince George's County – Railroad Grade Crossings – Automated 

Enforcement Systems 
 
Attorney General=s 
Letter: May 4, 2007 
 
Issue: Whether a bill that gives the District Court jurisdiction over proceedings 

for a civil citation for speeding issued to an owner of a vehicle that is 
recorded by a speed monitoring system in one particular county violates 
the State constitutional requirement that the jurisdiction of the District 
Court be uniform throughout the State. 

  
Synopsis: House Bill 509/Chapter 411 of 2007 authorizes the placement of 

automated enforcement systems at railroad crossings in Prince George’s 
County, and provides that the owner of a vehicle that is recorded by a 
speed monitoring system while violating a speed limit law is subject to a 
civil penalty.  The bill also amends the jurisdiction of the District Court to 
include a proceeding for a civil infraction under the statute. 

  
Discussion: Article IV, § 41A of the Maryland Constitution provides that the 

“[j]urisdiction of the District Court shall be uniform throughout the State.”  
Although there are no published judicial decisions regarding this 
provision, the Attorney General has previously warned that potential 
uniformity problems are raised by bills that authorize traffic control 
monitoring systems in various local jurisdictions and expand District 
Court jurisdiction to cover cases arising under the bills’ county-specific 
provisions.  In the absence of controlling judicial authority regarding the 
uniformity provision, however, the Attorney General cannot conclude that 
the constitution precludes the General Assembly from trying out, in a 
single county, new enforcement programs of the sort authorized in House 
Bill 509. 

 
 In reviewing House Bill 509, the Attorney General concludes that even 

though the method of enforcement allowed under the bill, and the resulting 
civil citations, are only authorized in a single county, the bill can be 
defended because “the effect of the expansion of the jurisdiction of the 
District Court is as if it applied to all similar cases statewide.”  The 
Attorney General states, however, that it would be preferable that such an 
expansion be stated in more general terms, and recommends that the law 
be amended in the future to accomplish this aim. 
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Drafting Tips: In drafting legislation that alters the jurisdiction of the District Court, 

the drafter should be aware that the Maryland Constitution requires 
that the jurisdiction of the District Court be uniform throughout the 
State.  While a statute that creates a new offense only in a specified 
county and assigns the jurisdiction of the offense to the District Court 
may be constitutionally defensible in the absence of judicial 
interpretation of the uniformity requirement, the drafter should 
endeavor to avoid potential constitutional issues by providing for the 
amended jurisdiction of the District Court in general, statewide terms.
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District Court – Uniform Jurisdiction 
 

 
Bill/ Chapter: Senate Bill 577/Chapter 336 and House Bill 677 of 2007 
 
Title: Harford County – Nuisance Abatement and Local Code Enforcement – 

Enforcement Authority 
 
Attorney General=s 
Letter: April 25, 2007 
 
Issue: Whether a bill that expands the jurisdiction of the District Court for a 

certain cause of action only in a single county violates the constitutional 
requirement that the jurisdiction of the District Court be uniform 
throughout the State. 

  
Synopsis: Senate Bill 577/Chapter 336 and House Bill 677 of 2007 authorize the 

State’s Attorney to seek injunctive and equitable relief in the District 
Court for the abatement of nuisances in Harford County. 

  
Discussion: Article IV, § 41 of the Maryland Constitution requires that the jurisdiction 

of the District Court be uniform throughout the State.  By granting 
jurisdiction to the District Court regarding injunctive and equitable relief 
for nuisance abatement in one county, Senate Bill 577 and House Bill 677 
raise the issue of whether the bills comply with the uniformity 
requirement.  In reviewing the bills, the Attorney General looked back to 
Chapter 553 of 2001, which gave the District Court jurisdiction over 
nuisance abatement cases in Anne Arundel County, thus raising the same 
issues of uniformity of jurisdiction raised by Senate Bill 577 and House 
Bill 677 of 2007.  In 2001, the Attorney General found that since there 
were no court decisions providing judicial interpretation of the uniformity 
requirement, it could not be conclusively stated that the bill was 
unconstitutional.  The Attorney General advised in 2001 that the bill could 
be signed into law but suggested that the General Assembly consider 
moving jurisdiction to the circuit court.  In 2007, with respect to Senate 
Bill 577 and House Bill 677, the Attorney General advises once again that, 
by granting to the District Court jurisdiction over abatement of nuisances 
in Harford County, the bills raise serious concerns; however, in light of the 
fact that there has been no further judicial interpretation of the uniformity 
requirement in the last six years, the bills cannot be said to be clearly 
unconstitutional. 

  
Drafting Tips: In drafting legislation that provides for the jurisdiction of the District 

Court, the drafter should strive to ensure that the jurisdiction of the 
Court is uniform throughout the State.  However, in the absence of 
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judicial interpretation of the Maryland Constitution’s uniformity of 
jurisdiction requirement, it is not clear that legislation granting 
jurisdiction over nuisance abatement in one county is 
unconstitutional. 
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Retroactive Legislation – Redemption of Residential Ground Leases 
 

 
Bill/Chapter:  Senate Bill 623 and House Bill 489/Chapter 291 of 2007  
 
Title: Ground Rents – Redemption  
 
Attorney General’s 
Letter: May 4, 2007  
 
Issue: Whether, in the absence of a clear expression of legislative intent 

regarding applicability, a bill relating to when ground leases may be 
redeemed should be applied retroactively or given only prospective effect. 

 
Synopsis: Senate Bill 623 and House Bill 489/Chapter 291 of 2007 repeal the 

waiting period for redeeming certain residential ground leases.  The bills 
require, inter alia, the transferee of a ground lease to notify the leasehold 
tenant of the transfer within 30 days after the transfer and require the 
notification to include the name and address of the new ground lease 
holder and the transfer date.  If the property is subject to a redeemable 
ground rent, the notification must also include a specified notice about the 
right to redeem the ground rent. 

 
Discussion: Senate Bill 623 and House Bill 489 make a variety of changes to the law 

related to the redemption of residential ground leases, including the repeal 
of provisions specifying when ground leases created in various years could 
be redeemed.  The bills are silent, however, as to whether the General 
Assembly intended for those provisions to be applied retroactively or to be 
given only prospective effect.  Typically, in the absence of a clear 
expression of legislative intent in this regard, the legislation would be 
presumed to have only prospective effect.  This presumption is supported 
in this instance by the fact that all previous amendments to the provisions 
establishing redemption time limits were given only prospective effect, i.e. 
the changes applied only to leases entered into after the effective date of 
the legislation.  However, the Attorney General found that the effect of the 
changes made by these bills with respect to most leases would merely be 
to remove confusing and obsolete language. Thus, the changes would have 
virtually no substantive effect if interpreted to apply only prospectively.1  

                                                 
 1 On page 2 of the letter dated May 4, 2007, the Attorney General states that “since the change in language 
would have virtually no effect if it were interpreted to be only retroactive, there is also reason to believe that the 
intent was that the provision be given retroactive effect.” (Emphasis added).  The Attorney General’s office notes 
that the italicized word “retroactive” in the preceding sentence was used mistakenly in place of the intended word 
“prospective”. 
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Therefore, the Attorney General considered whether the legislative intent 
must have been that the bills be given retroactive effect. 

 
 The Attorney General noted that whether a change in the law is to be 

given retroactive or prospective effect ultimately is a “question of 
legislative intention subject to the requirements of procedural due process 
and noninterference with vested rights.” Becker v. Anne Arundel County, 
___Md.App.___(April 9, 2007).  The Attorney General found, however, 
that it has been generally recognized that legislation that makes 
irredeemable ground rents redeemable does interfere with vested rights, 
constitutes a taking without just compensation, and impairs contracts.  
Marburg v. Mercantile Bldg. Co., 154 Md. 438, 441 (1928).  While the 
cases typically relate to ground leases that were entirely redeemable, the 
Attorney General concluded that “it is not unlikely that a court would 
conclude that a shortening of the current five year term of irredeemability 
would also constitute a taking or impair the contract.”  The Attorney 
General, therefore, found that “it is entirely possible that a court might 
hold that [the legislation] should be given only prospective effect,” 
notwithstanding its minimal legal effect when so applied. 

 
Drafting Tips: In striving for clarity and precision in legislative drafting, the drafter 

of a bill should consider including an applicability provision to clearly 
express the legislative intent regarding the retroactive or prospective 
application of the bill.  In the absence of such a provision, legislation is 
generally given only prospective effect.  If the intent is to apply the 
legislation retroactively, the drafter should make that intention clear.  
In such a case, however, the drafter should also be prepared to discuss 
with the sponsor the possibility that the inclusion of the retroactivity 
provision could render the legislation vulnerable to a constitutional 
challenge if, arguably, it impairs vested rights. 
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Retroactive Legislation – Workers’ Compensation 
 

 
Bill/Chapter:  House Bill 1006/Chapter 446 of 2007 
 
Title: Workers’ Compensation – Benefits – Cost of Living Adjustment  
 
Attorney General’s 
Letter: April 26, 2007, citing Letter of Advice, discussed below, dated March 8, 

2007  
 
Issue: Whether a bill that requires a certain annual cost of living adjustment and 

authorizes another certain annual cost of living adjustment can be 
constitutionally given retroactive effect. 

 
Synopsis: House Bill 1006/Chapter 446 of 2007 requires governmental units and 

quasi-public corporations to provide a certain annual cost of living 
adjustment when an employee is entitled to compensation from the Injured 
Workers’ Insurance Fund for claims arising from events occurring on or 
before January 1, 1988.  The bill also authorizes certain employers, 
counties, and municipal corporations to provide an annual cost of living 
adjustment for compensation paid for claims arising from events occurring 
on or before January 1, 1988. 

 
Discussion: The Attorney General concluded that the bill was not facially 

unconstitutional, but that there were instances in which it would be 
unconstitutional as applied.  House Bill 1006 imposes liability on 
governmental units and quasi-public corporations.  The Attorney General 
indicated that a governmental unit has no rights that can be violated by a 
statute requiring it to pay a cost of living adjustment.  The same is true of 
a quasi-public corporation as that term is used in the workers’ 
compensation statutes.  Since nongovernmental employers are given the 
authority to choose to pay a cost of living adjustment to covered 
employees injured before January 1, 1988, the Attorney General 
concluded that the authority to pay the benefit cannot violate those 
employers’ rights. 

 
The Attorney General indicated that the only invalid application could be 
with respect to private insurers.  However, the Attorney General 
concluded that any violation of rights argument could be overcome since 
(1) workers’ compensation is a heavily regulated business and therefore 
amounts payable are subject to change and (2) the statute is a reasonable 
and appropriate means of achieving a significant and legitimate public 
purpose.  The legislation is limited to actual increases in the cost of living, 
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and the liability of each employer is limited to the benefits for its own 
employees.  The Attorney General noted, however, that if a single private 
insurer had a high number of employers electing to pay retroactive 
benefits, and as a result had unusually high liability under the bill, it is 
possible that the bill would be unconstitutional as applied to that insurer.  

 
Drafting Tips: When drafting a bill that includes a provision that is to be applied 

retroactively, the drafter should consider whether that provision 
deprives an individual of a vested right that existed before the 
legislation would take effect.  If the retroactive application of the 
legislation does impact a vested right of an individual, the drafter 
should discuss with the sponsor the possibility that the inclusion of the 
retroactivity clause could render the legislation vulnerable to a 
constitutional challenge. 
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Extra Compensation of a Public Officer – Legal Fees 
 
 
Bill/Chapter: Senate Bill 247 and House Bill 492/Chapter 610 of 2007  
 
Title: Prince George’s County – Board of License Commissioners – Attorney 

Compensation 
 
Attorney General’s 
Letter: May 15, 2007, citing Letter of Advice to Senator Gwendolyn Britt dated 

March 1, 2007, and Letter of Advice to Senator Nathaniel Exum dated 
October 17, 2005 

 
Issue: Whether a statute that authorizes a county council to pay the attorney for 

the county’s board of license commissioners for legal fees that were 
approved by the board but not paid in prior fiscal years violates Article III, 
§ 35 of the Maryland Constitution, which prohibits extra compensation for 
public officers after the service has been rendered.  

 
Synopsis: Senate Bill 247 and House Bill 492/Chapter 610 of 2007, among other 

provisions, require the County Council of Prince George’s County to pay 
the attorney for the Board of License Commissioners of Prince George’s 
County, in addition to the annual salary authorized by statute, legal fees 
approved by the board for representing the board in court.  This amount 
includes fees approved by the board and not paid in prior fiscal years.   

 
Discussion: Article III, § 35 of the Maryland Constitution provides that “[e]xtra 

compensation may not be granted or allowed by the General Assembly to 
any public Officer, Agent, Servant or Contractor, after the service has 
been rendered, or the contract entered into .…”  The Attorney General has 
determined that, by authorizing the county to make payment of legal fees 
to the board’s attorney for prior years’ representation above the amount of 
the salary set by statute, the new law violates this provision of the 
Maryland Constitution.    

 
 The Attorney General states that, although there is surprisingly little 

judicial construction of Maryland’s “extra compensation” prohibition, 
other states have similar prohibitions in their constitutions, and the case 
law and state Attorney General opinions from those jurisdictions offer 
guidance.  Specifically, the Maryland Attorney General looked at two 
Attorney General opinions from Florida and New York.  According to the 
Florida Attorney General in an opinion disapproving payments for legal 
services not authorized under an original contract with a school board, 
“[e]xtra compensation generally refers to an additional payment of 
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retroactive compensation, lump sum allowances or other forms of 
compensation not provided for by law or contract [and] is generally 
prohibited .…”  2003 WL 22513550 (Fla. AG).  The New York Attorney 
General took a similarly negative view toward extra compensation above a 
statutorily-fixed salary for litigation that was to be undertaken by a city 
attorney. 1952 WL 81860 (N.Y.A.G.).  The Maryland Attorney General, 
therefore, viewed the portion of the legislation authorizing the payment of 
previous legal fees over salary as unconstitutional, and suggested that it 
was severable from the remainder of the statute and should not be given 
effect.  The Attorney General advised that the better alternative would be 
for the General Assembly to increase the statutory salary of the board’s 
attorney “even for a brief period” during the next session to resolve the 
problem.   

 
Drafting Tips: In drafting legislation relating to compensation of public officers, a 

drafter must be mindful of the applicability of Article III, § 35 of the 
Maryland Constitution.  Because Article III, § 35 prohibits extra 
compensation for services already rendered or after a contract has 
been entered into, a sponsor who asks for legislation to be drafted that 
authorizes or provides fees to a public officer for previous services 
over and above a salary established by statute should be warned of 
this constitutional barrier.  The drafter should instead suggest a 
provision that prospectively increases the salary (even for a brief 
period) to resolve the problem and remedy any inequity. 
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Separation of Powers – Executive Power 

 
 
Bill/Chapter: Senate Bill 50/Chapter 516  and House Bill 161 of 2007 
 
Title: Governor’s Appointments Office and Appointing Authorities – Duties 
 
Attorney General=s 
Letter: May 15, 2007, citing Letter of Advice to Senator Thomas Middleton 

(discussed below) dated January 31, 2007, addressing the First Reader 
versions of the bills.   

 
 (Note that the bills, as ultimately passed, addressed concerns raised in the 

Letter of Advice discussed below, and, in the Bill Review Letter of May 
15, 2007, the Attorney General found the bills to be constitutional.) 

 
Issue: Whether a bill that prohibits the Governor from delegating to the 

Governor’s Appointments Office the power to terminate certain 
employees of the Executive Branch and provides that the unit that hired an 
employee retains the power to terminate that employee violates Article II, 
§ 1 of the Maryland Constitution, which vests executive power in the 
Governor, or Article 8 of the Maryland Declaration of Rights, which 
requires a separation of powers among the branches of government. 

  
Synopsis: Senate Bill 50/Chapter 516 and House Bill 161 of 2007 seek to limit the 

influence of the Governor and the Governor’s Appointments Office in the 
firing of at-will employees of the Executive Branch.  Toward that end, the 
bills prohibit the Governor from delegating to the Governor’s 
Appointments Office the authority to terminate certain categories of at-
will employees in the Executive Branch.  The bills also prohibit the 
Appointments Office from “superseding” or “interfering” with functions 
assigned by law to a department or unit of the Executive Branch or the 
State Department of Budget and Management. Executive Branch 
departments are granted the exclusive right under the bills to manage and 
terminate their employees and are prohibited from delegating this power to 
another department within the Executive Branch.   

  
Discussion: Article II, § 1 of the Maryland Constitution states that “the executive 

power of the State shall be vested in the Governor,” while Article II, § 9 
provides that the Governor “shall take care that the laws are faithfully 
executed.” The Maryland Declaration of Rights, Article 8, states the “the 
Legislative, Executive, and Judicial powers of Government ought to be 
forever separate and distinct from each other.” The Attorney General notes 
that the courts have determined that these provisions, along with more 
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specific statutory provisions, confer on the Governor a “significant role in 
setting policies to govern the management and supervision of State 
employees.” McCulloch v. Glendening, 347 Md. 272 (1997). See also, 
MCEA v. Schaefer, 325 Md. 19 (1991).  The Attorney General finds that 
“because these cases recognize constitutional authority in the Governor to 
control State employment,” arguably, any statutory alteration of that 
authority is constitutionally questionable. 

 
 However, the Attorney General cautions that the cited State court 

decisions are not precisely “on point.” Senate Bill 50 and House Bill 161 
amend a statute regarding the Governor’s power to terminate Executive 
Branch personnel, while the cases cited by the Attorney General do not 
involve a statute impinging on the Governor’s powers; nor do they rely 
solely on constitutional, as opposed to statutory, provisions. Therefore, in 
the absence of specific legal precedents, and consistent with the 
presumption of constitutionality normally accorded legislation of this type, 
the Attorney General deems the legislation constitutional.  

 
 The Attorney General notes that, under federal law, the issue is clearer. 

The U.S. Supreme Court has upheld the power of Congress to insulate 
independent agency officers from Presidential control, as long as “purely 
executive officers” were subject to executive control and removal. 
Executor v. United States, 295 U.S. 602 (1935).  Senate Bill 50 and House 
Bill 161 are in accord with this holding in that the bills preserve the power 
of the Governor to delegate termination authority over those in “purely 
executive” positions, i.e. personnel in the executive pay plan, direct 
appointees (not provided for in the Constitution), the Governor’s staff, and 
those assigned to Government House.  Furthermore, the bills do not 
preclude the Governor from directing an appointing authority to fire an at-
will employee or exercising the executive budget power to de-fund or 
abolish positions within the Executive Branch.  Because the bills preserve 
the Governor’s authority over core executive functions, the bills do not 
violate separation of powers requirements or intrude on the Governor’s 
constitutional authority concerning State employment. 

  
Drafting Tips: In drafting legislation that arguably limits or alters the powers of the 

Governor as the head of the Executive Branch, the drafter should 
always consider potential issues arising under the Separation of 
Powers doctrine.  The drafter should consider whether the proposed 
legislation impermissibly infringes on the Governor’s powers under 
the Maryland Constitution and, specifically, whether the executive’s 
authority over core executive functions has been affected. 
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Separation of Powers – Legislative Veto 
 

 
Bill/ Chapter: Senate Bill 764/Chapter 354 of 2007 
 
Title: Higher Education – St. Mary’s College of Maryland – Procurement 

Authority 
 
Attorney General=s 
Letter: April 30, 2007 
 
Issue: Whether amending a statute to reflect changes made to another statute 

requiring approval by a legislative committee before an executive 
department may implement procurement procedures is an invalid 
legislative veto. 

  
Synopsis: Senate Bill 764/Chapter 354 of 2007 makes conforming changes to the 

Education Article to reflect statutory changes enacted under Chapter 255 
of 2006, a comprehensive law concerning the governance of Morgan State 
University and St. Mary’s College of Maryland.  Among other provisions, 
the bill adds St. Mary’s College to § 11-203(e)(1) of the State Finance and 
Procurement Article, thereby requiring St. Mary’s College to develop 
procurement policies and procedures that are approved by the Board of 
Public Works and the Administrative, Executive, and Legislative Review 
Committee (AELR). 

  
Discussion: A “legislative veto” is a provision of law purporting to reserve to the 

legislature or a legislative committee the right to disapprove or reverse 
actions of the Executive Branch through some action other than enactment 
of a new law. Senate Bill 764, to the extent it requires approval by the 
AELR Committee before implementation of new procurement policies and 
procedures, amounts to a legislative veto, which, arguably, violates the 
explicit separation of powers requirements of the Maryland Declaration of 
Rights.  

 
 The Attorney General notes that similar conclusions of doubtful 

constitutionality were previously reached by the Attorney General in 
reviews of similar legislation, including Chapter 255 of 2006, House Bill 
1501 and Senate Bill 444 of 2006, Senate Bill 430 of 2004, and Senate 
Bill 682 of 1999. Although the legislative approval provision found in 
Senate Bill 764 may be found invalid, the Attorney General advises that 
the provision is severable and the bill may be given effect. 

  
Drafting Tips: When drafting legislation that would make an executive action 

contingent on the approval of a legislative committee or the entire 
General Assembly by means other than passage of a bill, the drafter 
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should alert the sponsor of the bill that such “legislative veto” 
provisions are of doubtful constitutional validity. The drafter may 
wish to suggest alternate methods of legislative oversight, including, 
for example, review, investigation, budget control, and notification 
and reporting requirements. 
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Local Law 
 

 
Bill/Chapter: House Bill 1175/Chapter 267 of 2007 
 
Title: Counties – Purchase of Development Rights 
 
Attorney General=s 
Letter: General approval letter dated April 18, 2007, citing Letter of Advice to 

Delegate Anne Healey dated March 26, 2007 
 
Issue: Whether land use legislation can be made applicable to a single charter 

county, or one or more charter counties, without violating charter home 
rule. 

  
Synopsis: House Bill 1175/Chapter 267 of 2007, as passed, authorizes Anne 

Arundel, Baltimore, Howard, and Prince George’s counties to enter into 
an agreement to purchase development rights. 

  
Discussion: House Bill 1175 was originally drafted as an amendment to the Express 

Powers Act (Article 25A, § 5 of the Code) and would have applied to all 
counties that adopted a charter form of government.  Legislators sought 
advice from the Attorney General regarding how the legislation could be 
amended to limit its applicability without raising charter home rule issues. 

 
 The Attorney General suggested three alternatives for amending the 

legislation to apply to Prince George’s County and also limit its 
applicability to other charter counties without violating charter home rule 
requirements.  The first option is to amend the legislation so that it applies 
to Prince George’s County and at least one other charter county, thereby 
making the bill a public general law.  The General Assembly may enact 
public general laws affecting more than one charter county.  A second 
option is to apply the provisions of the bill only to Prince George’s County 
and then amend them onto another bill that applies to another charter 
county and also deals with the same subject, i.e. land purchases.  A final 
option, which is available only because Prince George’s County is under 
the jurisdiction of the Maryland-National Capital Park and Planning 
Commission, is to draft the provision as part of Article 28 of the Code.  As 
a land use provision relating to the regional district in Article 28, it would 
be a public general law. 

  
Drafting Tips: In drafting legislation that affects a single jurisdiction with a charter 

form of government, or amending legislation to affect only a single 
jurisdiction, the drafter should be mindful of the limitations imposed 
on the General Assembly regarding enactment of legislation affecting 
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a single charter county.  The drafter should take steps to ensure that 
the legislation is drafted in a way that does not offend the authority 
granted to the charter county under its home rule powers. 
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Miscellaneous Legislative Issues 
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Constitutional Amendment – Statutory Provisions 
 

 
Bill/Chapter: Senate Bill 1/Chapter 513 of 2007 
 
Title: Elective Franchise – Early Voting and Polling Places 
 
Attorney General=s 
Letter: General approval letter dated April 30, 2007, citing Letter of Advice to 

Senator Roy Dyson (discussed below) dated February 13, 2007 
 
Issue: Whether a bill that proposes a constitutional amendment may contain a 

statutory provision. 
  
Synopsis: Senate Bill 1/Chapter 513 of 2007 proposes a constitutional amendment 

authorizing the General Assembly to provide for early voting, provisional 
voting, and out-of-district voting.  The bill also contains an uncodified 
section of law that specifically provides that existing statutory provisions 
on early voting will not continue in effect, thus making clear that it will be 
necessary to adopt new legislation to implement the constitutional 
amendment. 

  
Discussion: The Constitution of Maryland vests in the General Assembly the power to 

enact laws as well as the authority to propose amendments to the 
Constitution.  There are procedural differences, however, between a bill 
that may become law and one that proposes a constitutional amendment.  
For example, although proposed amendments are in bill form, they require 
a three-fifths vote of both houses rather than a simple majority, are not 
subject to gubernatorial veto, and become part of the Constitution only if 
approved by voters at a general election.  The Attorney General noted that 
these procedural differences raise practical complications when a proposed 
constitutional amendment is combined in a bill with statutory provisions.  
For example, different parts of the bill will be subject to different voting 
requirements; portions of the bill will be subject to veto while others will 
not; and parts of the bill will be subject to voter approval while other parts 
cannot be made subject to voter approval.  The Attorney General 
emphasized, however, that while these complications may explain why 
statutory and constitutional provisions have rarely been combined in a 
single bill, there is no legal prohibition against such a combination.  
Despite the fact that Senate Bill 1 proposed a constitutional amendment 
that, standing alone, would not need gubernatorial approval, the Attorney 
General recommended that, since the bill also contained a statutory 
provision, it should be submitted to the Governor and the Governor should 
act on the bill. 
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Drafting Tips: Since there are significant procedural differences with respect to the 
passage by the General Assembly of bills that propose constitutional 
amendments and those that are merely statutory, the drafter should 
avoid combining the two in a single bill, if possible.  Although there is 
no legal or constitutional barrier to the practice of combining 
constitutional and statutory provisions, it can create practical 
complications that might be litigated, such as the effect of a 
gubernatorial veto of a bill containing a proposed constitutional 
amendment, which, in the absence of statutory provisions, would not 
require the Governor’s approval. 
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Legislative Process – Bill Enactment Rules 
 

 
Bill/ Chapter: Senate Bill 361 of 2007 (Unsigned by Governor)  
 
Title: Cigarette Fire Safety Performance Standard and Firefighter Protection Act 
 
Attorney General=s 
Letter: Letter of Advice to Senator Mike Lenett dated April 25, 2007 
 
Issue: Whether a Senate bill that was passed by the House of Delegates with a 

nonsubstantive, technical amendment that did not appear in the bill when 
originally considered by the Senate can be considered “passed” despite the 
fact that, in the closing minutes of the session, there was no time for the 
Senate to officially concur in the House amendment. 

  
Synopsis: Senate Bill 361 and House Bill 785 of 2007 were cross-filed bills that, 

among other provisions, established a performance standard for cigarettes 
and prohibited the manufacture, sale, or offer for sale of cigarettes in the 
State unless the cigarettes have been tested in a specified manner and meet 
the performance standard.  According to the floor reports presented by the 
respective committee chairs, the bills were intended to be passed in 
identical form by both houses. By a typographical error, however, a “(1)” 
was omitted in the Senate version. To correct this minor discrepancy 
between the two otherwise identical bills, on Sine Die, the House adopted 
an amendment to Senate Bill 361 to fix the typo.  Unfortunately, however, 
the amendment was adopted by the House too late for the bill to be 
returned to the Senate for concurrence in the House amendment.  

 
Discussion: Citing legislative authorities, the Attorney General advises that if a bill 

passes both houses with only insubstantial or immaterial differences, it has 
validly passed. Since there was no substantial difference between Senate 
Bill 361 as passed by the Senate and House, notwithstanding the technical 
amendment, the Attorney General was of the opinion that Senate Bill 361 
had validly passed both houses. Understanding that this conclusion did not 
necessarily settle the issue, however, the opinion was forwarded by the 
Attorney General to the Clerk of the House and the Secretary of the Senate 
“for whatever action they may decide to take pursuant to the rules and 
customs of each body.” The Attorney General pointed out that Senate Rule 
66 requires that the Senate concur in an amendment added to a bill by the 
opposite house before the bill can be considered finally passed by the 
Senate. In this case, the technical amendment to Senate Bill 361 was not 
considered by the Senate and, ultimately, in accordance with Senate rules, 
only the House crossfile was forwarded to the Governor and signed into 
law (Chapter 497 of 2007). 
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Drafting Tips: Drafters of purely technical and nonsubstantive amendments, 
particularly in the waning hours of Sine Die, may want to counsel the 
requester of the amendment to forgo making the correction, if the 
amendment and concurrence process may lead to the bill not being 
considered as passed under the enactment rules of the respective 
houses. 
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Statutory Construction – Validity of Bill in View of Inconsistent Current Law 
 
 
Bill/Chapter:  House Bill 910/Chapter 439 of 2007 
 
Title: Public Safety – Correctional Officers – Minimum Age 
 
Attorney General’s 
Letter: General letter of approval dated April 26, 2007, citing Memorandum 

(discussed below) by Assistant Attorney General, Department of Public 
Safety and Correctional Services, dated April 26, 2007 

 
Issue: Whether a bill that requires the adoption of regulations establishing a 

minimum age for correctional officers can be given effect notwithstanding 
that a current statute (Art. 49B, § 16), which is not addressed in the bill, 
prohibits age discrimination in employment. 

 
Synopsis: House Bill 910/Chapter 439 of 2007 requires the Secretary of Public 

Safety and Correctional Services to adopt regulations establishing a 
minimum age of 21 years for a correctional officer hired for employment 
in any unit within the Division of Correction.  The bill also requires that 
the regulations exempt any honorably discharged veteran or reserve 
member of the United States armed forces from the minimum age 
requirement. 

 
Discussion: In a 2002 opinion addressing whether the Division of Correction could 

legally adopt a policy establishing a minimum age for correctional 
officers, the Attorney General concluded that, in the absence of a showing 
that the age requirement was a bona fide occupational qualification, such a 
policy would violate Article 49B, § 16 of the Code, which prohibits age 
discrimination in employment.  However, in reviewing House Bill 910, 
the Attorney General was not considering the validity of an 
administratively-initiated policy, but rather an enactment of the General 
Assembly specifically directing adoption of a minimum age requirement.  
While the Attorney General questioned the validity of House Bill 910 in 
light of the existing statutory prohibition against age discrimination in 
employment, support for the bill’s validity was found in the opinion of the 
Court of Appeals in Mayor and City Council of Baltimore v. State, 281 
Md. 217, 228-30 (1977).  In that case, the court held that a specific 
authorization approved by the General Assembly can, in effect, except the 
actions of government officials from compliance with a previously 
enacted statutory requirement.  The Attorney General found that House 
Bill 910 presented such a specific authorization.  The Attorney General, in 
approving the legislation, concluded that the General Assembly was aware 
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of Article 49B, § 16 and the 2002 opinion of the Attorney General 
concerning age discrimination in employment at the time it passed House 
Bill 910.  In view of the General Assembly’s presumed knowledge of 
current law, the Attorney General concluded that the General Assembly 
must have intended that the subsequently-enacted and more specific 
legislation, House Bill 910, prevail over the proscriptions of Article 49B 
and govern the age requirement for correctional officers. 

 
Drafting Tips: Effective legislative drafting requires that the drafter have a full 

understanding of all relevant statutory provisions that may affect, or 
be affected by, draft legislation.  Rather than relying on a court in the 
future to derive the legislative intent regarding an enactment that 
appears to conflict with a previously enacted statute, the drafter 
should seek to clarify the legislative intent by explicitly addressing any 
conflicts with current law.  

   
 With respect to employment discrimination, in particular, when 

requested to draft a bill that would establish age requirements for 
public employment, a drafter should be mindful of the provisions of 
Article 49B, § 16 of the Code and analogous federal laws concerning 
discrimination in employment.  Unless age can be shown to be a bona 
fide occupational qualification, legislation that establishes an age 
requirement for employment may be susceptible to challenge under 
statutes that prohibit employment discrimination based on age.   
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