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Foreword

At the conclusion of each session of the General Assembly, the Attorney General’s office
undertakes a thorough review of all legislation passed during the session and advises the
Governor as to the legislation’s legality and constitutionality. While most of the bills that are
scrutinized pass constitutional muster without comment, the Attorney General’s office frequently
prepares letters that raise constitutional, legal, and technical issues that it believes warrant
attention or action. In extreme cases, the Attorney General may suggest a gubernatorial veto of a
bill or recommend that a provision of a bill that is constitutionally impermissible be severed from
the bill. More typically, the Attorney General’s concerns relate to technical matters that can be
addressed in the annual curative and corrective bills prepared by the Department of Legislative
Services for introduction in the next session.

The purpose of this document, Bill Review Letters — 2007, is two-fold. First, it is to
acknowledge the Attorney General’s bill review process as a valuable source of information for
the department’s use in preparing the annual curative and corrective bills and fulfilling its
ongoing responsibility to maintain the accuracy and integrity of the Annotated Code and the laws
of Maryland. Second, the document is intended to assist those directly engaged in legislative
drafting for the General Assembly. The letters selected for inclusion in this publication discuss
various issues relating to constitutional law, statutory construction, and other legal matters to
consider in the drafting, review, and analysis of bills and amendments. Toward that end, the
analysis of each letter includes a segment on drafting tips that should be considered carefully by
legislative drafters.

Bill Review Letters — 2007 contains selected bill review letters that cover a wide range of
topics including legislative veto, bill title requirements, retroactive laws, special laws, powers of
local governments, and issues concerning due process and First Amendment rights. Note that
several of these topics and other important constitutional and legal considerations related to
legislation and legislative drafting are discussed in more depth in the department’s Maryland
Legislative Desk Reference Book.

This document was prepared by the Department of Legislative Services, Office of Policy
Analysis.  The analyses included in this document were written by Kelly G. Dincau,
John J. Joyce, Stacy M. Goodman, and Yvette W. Smallwood. Renée L. Robertson was
instrumental in collecting and organizing the bill review letters, and Lindsay Javel and Catherine
Foxwell typed the document and formatted it for publication. J. Patrick Ford edited the analyses
and supervised production of the document.
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Due Process — Suspension of License before Hearing

Bill/Chapter:
Title:

Attorney General §

Letter:

Issue:

Synopsis:

Discussion:

1)

()

Senate Bill 1036/Chapter 371 of 2007

Anne Arundel County — Alcoholic Beverages — Immediate Suspension of
Licenses

April 27, 2007

Whether a bill that authorizes a county board of license commissioners to
immediately suspend a liquor license under certain conditions before a
hearing takes place violates the due process rights of the license holder.

Whether a bill that authorizes the immediate suspension of a license for
violations of law occurring “with such frequency and during such a
limited time period so as to demonstrate a willful failure to comply” is
unconstitutionally vague.

Senate Bill 1036/Chapter 371 of 2007 authorizes the Board of License
Commissioners of Anne Arundel County to immediately suspend an
alcoholic beverages license if an authorized person alleges that the
licensee sold or furnished alcohol to an underage person with such
frequency and during such a limited time period so as to demonstrate a
willful failure to comply with the law. The board is required to hold a
hearing within seven days on such an action and the licensee is free to
seek an injunction to enjoin the suspension.

The due process rights guaranteed by the Fourteenth Amendment to the
U.S. Constitution and Article 24 of the Maryland Constitution do not
always require a hearing before deprivation of property where there are
safeguards against the risk of baseless or unwarranted deprivation and
adequate post-deprivation procedures that require the government to act
promptly.  Gilbert v. Homar, 520 U.S. 924 (1988); Dept. of
Transportation v. Armacost, 299 Md. 392 (1984). The Attorney General
found no constitutional problems with Senate Bill 1036, noting the
important governmental interest served by the bill (i.e. enhancing the
enforcement of prohibitions against selling alcohol to minors by targeting
businesses that have a pattern of violating the law) and that only a person
authorized to investigate violations of underage drinking laws may initiate
the procedure, a hearing is required within seven days, and injunctive
relief is available to the licensee. According to the Attorney General,
Senate Bill 1036 provides “adequate safeguards to ensure that the Board
does not act arbitrarily” and, thus, meets due process requirements.
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Drafting Tips:

The Attorney General also found that the bill was not unconstitutionally
vague, notwithstanding its failure to delineate how many violations within
a specified period of time would amount to violating the law “with such
frequency ... so as to demonstrate a willful failure to comply” and subject
the licensee to an immediate license suspension under the bill. Merely
because a statute allows officials some discretion does not make it void for
vagueness. “It is only where a statute is so broad to be susceptible to
irrational and selective patterns of enforcement that it will be held
unconstitutional.” Bowers v. State, 238 Md. 115, 122 (1978).

A drafter must be aware that both the federal and State constitutions
provide that a person’s property rights may not be taken away
without “due” process. The right to a hearing before the action is
taken, however, is not always required. If the government has a
legitimate reason for taking the action immediately, combined with
legislative safeguards against arbitrary deprivation of the property
right and a procedure that requires a hearing within a short period of
time, a court will likely support the process established by the law.

It is also critical that the legislative drafter strive to write clearly and
avoid vagueness. ldeally, statutes should be drafted to “give the
person of ordinary intelligence a reasonable opportunity to know
what is prohibited” and “provide explicit standards for those who
apply [the law].” Grayned v. City of Rockford, 408 U.S. 104, 108
(1972).
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THE ATTORNEY GENERAL OF MARYLAND
OFrice oF COUNSEL TO THE GENERAL ASSEMBLY

April 27, 2007

The Honorable Martin J. O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 1036

Dear Governor O’Malley:

We have reviewed and hereby approve the constitutionality and legal sufficiency of
Senate Bill 1036, which authorizes the Anne Arundel County Board of License
Commissioners to immediately suspend a liquor license under certain conditions. In our
view, Senate Bill 1036 is constitutional.

Senate Bill 1036 amends Article 2B and provides that the Board of License
Commissioners of Anne Arundel County “may suspend immediately an alcoholic beverages
license if a person unauthorized under § 16-405 of this article alleges that the licensee has
sold or furnished alcoholic deverages to a person under the age of 21 years with such
frequency and during such a limited time period so as to demonstrate a willful failure to
comply” with the law regarding such sales. Once the Board takes such action, it must hold
a hearing within 7 days and give the licensee notice at least 2 days before the hearing. The
legislation also notes that thelicensee is not prevented from seeking *“an injunction or other
appropriate relief.”

Because Senate Bill 1036 allows the Board to take action before the hearing takes
place, we considered whether the bill would violate the due process rights of the license
holder under the Fourteenth Amendment of the United States Constitution or Article 24 of
the Maryland Constitution. In our opinion, the bill does not. The Supreme Court has
recognized that due process does not always require a hearing before deprivation of property
where there are adequate post-deprivation procedures that require the government to act
quickly. “[A]n important government interest, accompanied by a substantial assurance that
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the deprivation is not baseless orunwarranted, may in limited cases demanding prompt action
justify postponing the opportunity to be heard under after the initial deprivation.” Gilbert v.
Homar, 520 U.S. 924, 930-931 (1988). See also Matthews v. Eldridge, 424 U.S5, 319, 334-
335 (1976)setting forth the appropriate due process factors, namely the consideration of the
private interest affected, the risk of erroneous deprivation, and any additional procedural
safeguards available); Dept. of Transportation v. Armacost, 299 Md. 392 (1984).

While no doubt suspension of an alcoholic beverages license is substantial to its
holder, the bill serves an important governmental interest. Its purpose is to target businesses
who have a pattern of violating the law and selling alcohol to minors. The bill’s sponsors
argued that the legislation is needed because there is an enforcement loophole where
businesses already cited for selling alcohol to underage minors do so again before the Board
of License Commissioners is able to hold a hearing. Moreover, the Board’s action is initiated
by those authorized to investigate violations of the underage drinking laws. The immediate
subsequent hearing, together with the ability of the license holder to seck injunctive or other
relief, provide adequate safeguards to ensure that the Board does not act arbitrarily. See
Mackey v. Montrym, 443 US. 1, 19 (1979)(holding that due process does not mandate
“perfect, error-free determinations”; so long as there is “a reasonably reliable basis” to
conclude that the facts are correct, the agency may suspend a license pending a prompt, post-
deprivation hearing).

We also considered whether the bill was written with sufficient clarity to “give the
person of ordinary intelligence a reasonable opportunity to know what is prohibited™ and to
“provide explicit standards for those who apply them.” Grayned v. City of Rockford, 408
U.S. 104, 108 (1972). See also Sullivan v. Board of License Commissioners, 293 Md. 113
(1982). Article 2B, § 12-108 explicitly prohibits the selling or furnishing of alcohol to 2
person under age 21. The only question for a holder is how many times the licensee must
violate that section before the Board may determine that the holder has done so “with such
frequency and during such a limited time period so as to demonstrate a willful failure to
comply” under Senate Bill 1036. So long as the Board does not act arbitrarily, “even though
not accompanied by a specific delineation of the elements and factors required to be weighed
and consicered by the Board,” we believe Senate Bill 1036 meets due process requirements.
Id. at 124, See also Bowers v. State, 283 Md. 115, 122 (1978)(recognizing that merely
because a statute allows officials some discretion does not make it void for vagueness and
holding that “[i]t is only where a statute is so broad to be susceptible to irrational and
selective patterns of enforcement that it will be held unconstitutional”).
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The Court of Appealsin Bowersalso announced that an “attack on void-for-vagueness
grounds must be determined strictly on the basis of the statute’s application to the particular
facts athand,” unless the case intrudes upon First Amendment rights. /d. It is our opinion
that Senate Bill 1036 is constitutional on its face.

Sincerely,

YA
ouglas F. Gansler
Attorney General
DFG:SBB:as
cc:  Joseph Bryce
Secretary of State
Karl Aro






Due Process — Confiscation and Revocation of Permit before Hearing

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 733 and House Bill 420/Chapter 404 of 2007
Vehicle Laws — Exceptional Milk Hauling Permit — Raw Liquid Milk

May 4, 2007

Whether a statute that authorizes a State agency to confiscate a permit
before a hearing is held violates the Due Process Clause of the Fourteenth
Amendment to the U.S. Constitution or Article 24 of the Maryland
Declaration of Rights.

Senate Bill 733 and House Bill 420/Chapter 404 of 2007 authorize the
State Highway Administration (SHA) to issue an exceptional milk hauling
permit that is valid only in specified counties. The bills establish
requirements for issuance of the permit, prohibit a permit holder from
engaging in specified activities, and establish sanctions for violations of
the terms and conditions of the permit, including “immediate confiscation”
of the permit if the vehicle being operated under the permit exceeds
specified weight restrictions.

The Attorney General concluded that the exceptional milk hauling permit
IS a property interest within the realm of constitutional protection. Goss v.
Lopez, 419 U.S. 565 (1975). For this reason, the Attorney General
considered whether, by allowing confiscation of the permit prior to a
hearing, the bills violate due process rights under the Fourteenth
Amendment to the U.S. Constitution or Article 24 of the Maryland
Declaration of Rights. The Attorney General noted that the Supreme
Court has determined that due process does not always require a hearing
before deprivation of property where there are adequate post-deprivation
procedures that require the government to act quickly. The factors that
must be assessed when determining a violation of due process rights
include consideration of the private interests affected, the risk of erroneous
deprivation, and any additional procedural safeguards available. Matthews
v. Eldridge, 424 U.S. 319 (1976).

The Attorney General concluded that a permit holder’s due process rights
are appropriately addressed in this legislation. The provisions of Senate
Bill 733 and House Bill 420 serve the important governmental interests of
ensuring highway safety and protecting travelers from overloaded trucks.
Moreover, the vehicle weight limits are clearly stated in the bills, thereby
limiting the discretion that government officials have in determining
whether a violation has occurred. The post-deprivation procedures are
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Drafting Tips:

also clearly established. If a government official confiscates a permit,
SHA is immediately notified. SHA is then required to verify that a
violation occurred and, if so, revoke the permit. A permit holder is
provided an appeal process to dispute SHA’s decision to revoke the
permit. The Attorney General noted that the Supreme Court has held that
due process does not mandate error-free determinations as long as there is
a “reasonably reliable basis” to determine whether the facts were correct
and the post-deprivation hearing is promptly held. Mackey v. Montrym,
443 U.S. 1 (1979).

When drafting legislation that includes a penalty requiring the
immediate confiscation of property (including a permit) without a
hearing, the drafter should be aware of the requirements of the Due
Process Clause. Specifically, the drafter should consider the interests
of the party affected by the confiscation as well as the State’s interest
in confiscating the property; the limits on the discretion of the official
charged with determining whether confiscation is warranted; and the
availability of additional procedural safeguards such as a prompt
post-deprivation hearing.

10
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THE ATTORNEY GENERAL OF MARYLAND
OFFICE OF COU!\'SEL TO THE GENERAL ASSEMBL'Y

May 4, 2007

The Honorable Martin I. O’Malley
Governor of Marvland

State House

Annapolis, Maryland 21401-1991

Re:  Senare Bill 733 and House Bill 420

Dear Governor O’Malley:

We have reviewed and hereby approve the constitutionality and legal sufficiency of
Senate Bill 733 and House Bill 420, which are identical and concemn exceptional milk
hauling permits. In our view, the bills do not violate due process or result in an
unconstitutional taking of property,

Senate Bill 733 and House Bill 420, among other things, authorize the State Highway
Administration (SHA) to issue an exceptional milk hauling permit that is valid in certain
counties. The bills outline the requirements for the issuance of such a permit and list
activities which the operator of a vehicle is prohibited from doing. The bills also provide
sanctions for violations of the terms and conditions of the permit, including the “immediate
confiscation” of the permit if the vehicle exceeds the weight restriction by 5,000 pounds.

Because the bills allow for confiscation of the permit before a hearing takes place, we
considered whether the bills would violate the due process rights of the permit holder under
the Fourteenth Amendment of the United States Constitution or Article 24 of the Maryland
Constitution. In our opinion, the bills do not. The Supreme Court has recognized that due
process does not always require a hearing before deprivation of property where there are
adequate post-deprivation procedures that require the government to act quickly. “[Aln
important government interest, accompanied by a substantial assurance that the deprivaticn
is not baseless or unwarranted, may in limited cases demanding prompt action justify
postponing the opportunity to be heard under after the initial deprivation.” Gilberz v. Homar,
320118, 924, 930-931 (198%). See also Marthews v. Eldridee. 424 U.S. 319. 334-335
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(1976)(setting forth the appropriate due process factors, namely the consideration of the
private interest affected, the risk of erroneous deprivation, and any additional procedural
safeguards available); Fuentes v. Shevin, 407 U.S. 67, 82 (1972)(holding that due process is
not “fixed in form” and there may be “extracrdinary situations where some valid
governmental interest that justifies postponing the hearing until after the event”); Dept. of
Transportation v. Armacost, 299 Md. 392 (1984).

The permit in question is a property interest within the realm of constitutional
protection. See Goss v. Lopez, 419 U.S. 565,576 (1975)(as long “as z property deprivation
1s not de minimus, its gravity is irrelevant to the question [of] whether account must be taken
of the Due Process Clause”). Nonetheless, the bills serve important governmental interests
in ensuring highway safety and protecting travelers from overloaded trucks. In addition, the
weight limitations are clear, thus government officials are not granted wide discretion in
determining whether a violazion has occurred.

Moreover, once a confiscation is made, the bills require that SHA be “immediately”
notified and that SHA verify that the violation occurred. If so, SHA is instructed to revoke
the permit. See Mackey v. Montrym, 443 U.S. 1,19 (1979)(holding that due process does not
mandate “perfect, error-free determinations”; so long as there is “areasonably reliable basis”
to conclude that the facts are correct, the agency may suspend a license pending a prompt,
post-deprivation hearing). The bills further provide that the permit holder may appeal a
revocation. SHA regulationsalready have procedures in place for appeal of a suspension and
revocation of blanket hauling permits, COMAR § 11.04,10. While the bills explicitly
provide exceptional milk hauler permit holders an opportunity to be heard, we recommend
{hat the regulations be amended to further spell the procedures to be used when a
confiscation occurs pursuant to the authority graned by Senate Bill 733 and House Bill 420.

It is also our opinion that there is no takings issue because the permit is confiscated,
not the cargo. If an authority, such as the Commercial Vehicle Enforcement Division of the
Maryland State Police, determines that the vehicle has exceeded its weight limit, the vehicle

1s put out of service, but the cargo is rot seized. The owner may bring another vehicle to
transport the cargo.

In sum, it is our view that Senate Bill 733 and House Bill 420 are constitutional and
legally sufficient.

12
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Douclac F. Gansler
f-\rtome}f General
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Warrantless Administrative Inspections

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 255/Chapter 539 and House Bill 282 of 2007

State Board of Physicians — Sunset Extension and Program Evaluation

May 15, 2007

Whether a bill that authorizes an agent or inspector of the State Board of
Physicians to enter private premises without a warrant where the board,
based on a formal complaint, suspects that a person not licensed by the
board is practicing, attempting to practice, or offering to practice medicine
without a license violates the Fourth Amendment to the U.S. Constitution.

Senate Bill 255/Chapter 539 and House Bill 282 of 2007 amend § 14-206
of the Health Occupations Article to permit the Executive Director of the
State Board of Physicians or an authorized agent or inspector of the board,
on a formal complaint, to make a warrantless entry into private premises
where the board suspects that a person is practicing, attempting to
practice, or offering to practice medicine without a license from the board.

Since the unlicensed practice of medicine is a misdemeanor punishable by
imprisonment, the Attorney General advised that an entry into a place of
business to investigate a suspected violation of the prohibition against the
unlicensed practice of medicine is, in part, an entry to detect evidence of a
crime. It is well-settled law that an entry to determine evidence of a crime
must be supported by the issuance of a warrant under the Fourth
Amendment to the U.S. Constitution and Article 26 of the Maryland
Declaration of Rights.

The Attorney General stated that even if an entry is deemed to be solely
for administrative purposes a warrant is generally required before entry.
One exception to the administrative search warrant requirement is the
regular inspection of a commercial property in which a “closely regulated
business” is conducted. These types of inspections must meet three
criteria: (1) there is a substantial government interest that informs the
regulatory scheme pursuant to which the inspection is made; (2) the
warrantless inspections must be necessary to further the regulatory
scheme; and (3) the inspection program must be applied with such
certainty and regularity that it acts as a constitutionally adequate substitute
for a warrant. New York v. Burger, 482 U.S. 791 (1987). “In other words,
the regulatory statute must perform the two basic functions of a warrant: it
must advise the owner of the commercial premises that the search is being
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made pursuant to the law and has a properly defined scope, and it must
limit the discretion of the inspecting officers.” Id. at 703.

While the bills concern a regulatory scheme that clearly serves a
substantial governmental interest, the Attorney General opined that it was
less clear that a warrantless entry was necessary to further that interest.
Authorizing the board’s inspectors to enter individually selected private
premises based on mere suspicion is very different from the type of
regular inspection scheme allowed under Burger. The Attorney General
determined that the type of inspections called for under the bills does not
provide the necessary limits on the inspections or guidance to the
inspectors in a way that “provides protection equivalent to those provided
by a warrant.” Therefore, the Attorney General recommended that the
warrantless entry provision not be enforced and either be repealed during
the next session of the General Assembly or amended to require warrants.

If asked to draft legislation that would authorize a person to enter the
premises of another to determine whether there is evidence of a crime
or violation of law, even solely for administrative purposes, the
drafter should be mindful of the Fourth Amendment’s warrant
requirement for such searches. The bill’s sponsor should be advised
that a warrantless search can only be justified under the
“administrative search” exception if it serves a substantial
governmental interest and takes place under an inspection program
that is regular, predictable, and necessary to further that interest.
The inspections must be limited in scope and the discretion of the
inspecting agents must be clearly defined in the statute.
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May 15, 2007

The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 255 and House Bill 282
Dear Governor O’Malley:

We have reviewed Senate Bill 255 and House Bill 282, companion bills entitled “State
Board of Physicians - Sunset Extension and Program Evaluation,” for constitutionality and

legal sufficiency.! While we approve the bill, we write to point out a severable portion of the
bill that is unconstitutional and may not be given effect.”

Senate Bill 255 and House Bill 282 amend Health Occupations Article § 14-206(d)(1),
which permits the Executive Director of the Board of Physicians or other authorized agent
or inspecior of the Board to enter the place of business of a licensed physician or public
premises if that entry is necessary to carry out a duty under the Physicians Title. Specifically,

' House Bill 282 and Senate Bill 255 are nearly identical. In Senate Bill 255 there is 2
reference 0 Health Qccupations Arsticle, § 14-316(e) in both the “repealing and reenacting, with
amendments” and the “repealing and reenacting, without amendments” function paragraphs. It
should be referred to only in the latter, as it is in the House bill. On page 28, line 15 of Senate Bil.
255 there is areference to “PARAGRAPH (I).” The House bill, on page 28, line 24, conectly refers
to “SUBPARAGRAPH (I).”

* Senate Bill 255 and House Bill 282 make a series of changes to the provisions of law
relating to the practice of medicire by physicians. These changes arise out of the latest sunset review
of the State Board of Physicians. The changes are all related to the general subject of improving the
regulation of physicians, but are not so interrelated that they must be seen as non severable.
Therefore, it is our view that our recommer.dation that a single provision not be enforced does not
require invalidation of the entire bill. -
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the bills extend this right of entry to “private premises where the Board suspects that a person
who is not licensed by the Beard is practicing, attempting to practice, or offering to practice
medicine, based on a formal complaint.” Nothing in the bills, or in the existing provisions
of § 14-206, require that a search warrant be obtained before this entry.’

The unlicensed practice of medicine is a misdemeanor punishable by a fine of up to
$5000, imprisonment of up to 5 years, or both. Health Occupations Article §§ 14-601, 14-
606(a). In addition, a person who engages in the unlicensed practice of medicine is subject
to a civil fine of up to $50,000, levied by the Board of Physicians. Thus, an entry into a
private place based on a suspicion that a person is engaged in the unlicensed practice of
medicine is, at least in part, an entry to detect evidence of a crime, Itis well-settled that such
an entry must be supported by the issuance of a warrant. United States Constitutior,
Amendment IV; Maryland Declaration of Rights, Article 29.

Even if the entry is deemed to be solely for administrative purposes, an administrative
search generally requires a warrant. Michigan v. Clifford, 464 U.S. 287, 291 (1984); Cahill
v. Montgomery County, 72 Md.App. 274, 280 cert. denied 311 Md. 286 (1987). While there
are certain exceptions to this requirement, none are applicable here. The primary exception
permitting warrantless administrative searches is that for those allowing regular inspections
of commercial property in which a “closely regulated business” is conducted. Such
inspections are deemed reasonable only if three criteria are met. New York v. Burger, 482
U.S. 691, 702 (1987). First, it must be shown that there is “a ‘substantial’ government
interest that informs the regulatory scheme pursuant to which the inspection is made.” Id.
Second, “the warrantless inspections must be ‘necessary to further [the] regulatory scheme.”
Id. And third, “the statute's inspection program, in terms of the certainty and regularity of
its application, must provide a constitutionally adequate substitute for a warrant.” /d. at 703.
“In other words, the regulatory statute must perform the two basic functions of a warrant: it
must advise the owner of the commercial premises that the search 1s being made pursuant to
the law and has a properly defined scope, and it must limit the discretion of the mspecting
officers.” Id.

While the regulatory scheme in question clearly serves substantial governmental
interests, it is less than clear that the warrantless entry is necessary to further those interests.
More importantly, the ability to enter individually selected private premises, based on
suspicion of specific activity, bears no relation to the type of regular inspection scheme

3 Section 14-206(d)(2) and (3) make it a misdemeanor punishable by a fine of up to $100 to
deny or interfere with an entry under the subsection.
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envisioned in cases like Burger. Morzover, nothing in the statute provides protections
equivalent to those provided by a warrant, in that it does not provide for regular, predictable
inspections, or provide guidance to inspectors “either in their selection of establishments to
be searched or in the exercise of their authority to search.” Donovan v. Dewey, 452 U.S. 594,
601 (1981); New York v. Burger, 482 U.S. at 722. Thus, it is our view that the authorization
to enter private premises without a warrant cannot be upheld under the exception for
inspection schemes applicable to heavily regulated industries. To the extent that the bills
might authorize entry of private homes, the barriers are even greater, as the Supreme Court
has held that warrants are necessary for even administrative searches involving residences.
Camarav. Municipal Court, 387 U.S. 523, 534 (1967); Anobile v. Pelligrino, 303 F.3d 107
(2™ Cir. 2002).

For these reasons, we recommend that the provision not be enforced as it stands, and
that the statute be amended in the next session to remove the provision, or to authorize the
issuance of warrants to the officers in question where they are able o show probable cause.

Very tvry{urs, g
1_'@4 v ’

Douglas F. Gansler
Attorney General

DFG/KMR/kmr
5b255_hb282.wpd

cc:  Jeseph Bryce
Secretary of State
Karl Aro
The Honorable Joan Carter Conway
The Honorable Peter A. Hammen
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Taking of Private Property for Public Use

Bill/Chapter:
Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 423/Chapter 554 and House Bill 875/Chapter 555 of 2007

Local Government — Street Lighting Equipment

May 15, 2007

Whether a bill that requires a private entity to sell property to a local
government for fair market value violates Article 11, § 40 of the
Constitution of Maryland, which prohibits the taking of private property
for public use without just compensation.

Senate Bill 423/Chapter 554 and House Bill 875/Chapter 555 of 2007
require an electric company to sell to a local government, upon written
request of the local government and for fair market value, some or all of
its existing street lighting equipment that is located within the local
jurisdiction. Any dispute between a local government and an electric
company under the bill must be submitted to the Public Service
Commission for resolution.

The Fifth Amendment to the U.S. Constitution and Article 111, § 40 of the
Constitution of Maryland prohibit the taking of private property for public
use without the payment of just compensation. The Constitution of
Maryland specifically provides that property may not be taken without
compensation “as agreed upon between the parties, or awarded by a Jury.”
In addition to the constitutional provisions concerning the taking of
property, all local governments have statutory condemnation powers to
acquire property needed for a public purpose.

In requiring an electric company to sell its property to a local government
on request of the local government, Senate Bill 423 and House Bill 875
authorize a taking of the property of the electric company for which just
compensation must be paid in accordance with Constitutional mandates.
The bills require the local government to pay “fair market value” for the
property, which the Attorney General notes has generally been understood
to constitute “just compensation.” City of Baltimore v. Concord, 257 Md.
132, 141 (1970). While the bills do not expressly require that, in
accordance with the Constitution of Maryland, fair market value is to be
determined by a jury in the event that an agreement on value cannot be
reached by the electric company and the government, the Attorney
General concludes that this omission does not render the bills “entirely
unconstitutional.” The Attorney General advises that the bills can be
implemented in a constitutional manner if the local governments exercise
21



Drafting Tips:

their condemnation powers to obtain street lighting equipment in instances
in which the electric companies do not agree to the sale of the property.

When drafting legislation that authorizes the government to obtain
property from a private party, the drafter must always consider
whether the act of obtaining the property under the legislation
amounts to a “taking” subject to constitutional requirements. If the
intent of the legislation is that the property be obtained under the
constitutional authority to take private property for public use, the
drafter should be aware of all of the requirements of Article 111, § 40
of the Maryland Constitution, including the requirement that a jury
determine just compensation in the absence of an agreement between
the parties.
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May 15, 2007

The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill’423 and House Bill 875

Dear Governor O’Malley:

We have reviewed Senate Bill 423 and House Bill 875, identical bills entitled “Local
Government - Street Lighting Equipment,” for constitutionality and legal sufficiency. While
the bills may be signed into law, it is our view that they must be administered in a way that

will protect the right to just compensation as guaranteed by the Maryland and federal
constitutions.

Senate Bill 423 and House Bill 875 authorize a local government to request, and
require an electric company to sell, street lighting equipment located within the local
jurisdiction to the local government. Thebills further provide that the local government must
pay fair market value for the street lighting equipment.

Bath the Fifth Amendment to the Federal Constitution and Article 111, § 40 of the
Constitution of Maryland prohibit the taking of private property for public use without the
payment of just compensation to the property owner. King v. State Roads Commission, 298
Md. 80, 83 (1983). The Maryland provision has generally been read as in pari materia with
the federzal provision. /d. at 83-84. Article III, § 40 provides:

The General Assembly shall enact no law authorizing private property,
to be taken for public use, without just compensation, as agreed upon between

the parties, or awarded by a Jury, being first paid or tendered to the party
entitled to such compensation.

Senate Bill 423 and House Bill 875, by requiring an electric company to sell its
23
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electric lighting equipment on request of a local government, provides for the taking of
private property. This taking is for a public use, as required by Article IT1, § 40 and the Fifth
Amendment. Websterv. Pole Line Co., 112 Md 416,429 (1910) (The planting of poles and
stringing of wires for the purpose of street lighting is a public use). Moreover, the bills
require the payment of fair market value, which is generally understood to constitute “just
compensation.” City of Baltimore v. Concord, 257 Md. 132, 141 (1970). However, the bills
do not expressly provide for the amount of compensation to be determined by a jury, as
required by the clear language of Article III, § 40.

It is our view that the failure to expressly include the requirement of a jury trial on the
matter of just compensation does not render the bills entirely invalid. Instead, it is our view
that the statutes can be implemented in a constitutional manner by use of the local
governments’ condemnation powers to gain possession of street lighting equipment when
the electric company objects to the sale.! Becker v, State, 363 Md 77, 92 (2001); Atlantic &
P. Tel. Co. v. Chicago, R.I & P.R. Co., 6 Biss. 158,2 F.Cas. 176 (C.C.Ill. 1874) (Reading
Act to require agreement or condemnation).

We note that both bills have been amended to provide that “[a]ny dispute between an
electric company and a local government arising under this subsection shall be submitted to
the Public Service Commission for resolution.” The subsection in question, however, is §
5-101(e), which relates to the right to use space on a pole, lamppost or other mounting
surface previously used in the local jurisdiction by the lighting company for street lighting
purposes. Thus, the provision does not cover disputes relating to the taking of, and fair
market value of, the street lighting equipment under § 5-101(b) and (c).2

" All local governments have the authority to acquire property needed for a public purpose
by condemnation. Article 23A, § 2(b)(24) (Municipal Corporations); Article 25 § 1lA
(Commissioner Counties); Article 25A § 5(B) (Charter Counties); Article 25B § 13 (Code Counties).
The proceedings are governed 5y Maryland Rule 12-201 et segq.

? Because some of the discussion on the floorindicates that at least some members may have
understood the Public Service Commission remedy to apply more broadly, see Senate Proceedings,
March 13, 2007, at 32:43 and following, we further state that it is our view that extension of ‘he
remedy by appeal to the Public Service Commission to these matters would violate Article IT1, § 40
because no jury determination would be available at the Public Service Commission or on appeal
from its decision. Public Utility Companies Article §§ 3-202 and 3-203. See American Telephone
and Telegraph v. Pearce, 71 Md 535, 547 (1889) (Statute providing remedy in action for damages

after taking would be unconstintional).
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For the above reasons, it is our view that where an electric company is unwilling to
sell street lighting equipment under the provisions of these tills, the local government must
proceed by way of a condemnation action.

Very truly yours,

Douglas F. Gansler
Attorney General

DFG/KMR/kmr
SB423_HB875.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Richard S. Madaleno, Jr.
The Honorable Jane E. Lawton
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Contract Clause and Due Process — Retroactive Alteration of Remedy for

Nonpayment of Ground Rents

Bill/Chapter:
Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 396/Chapter 286 and House Bill 463 of 2007

Ground Rents — Remedies for Nonpayment of Ground Rent

May 4, 2007

Whether a bill that retroactively alters remedies for nonpayment of ground
rent violates the Contract Clause of the U.S. Constitution or provisions of
the Maryland Constitution concerning Due Process, takings, and access to
courts.

Senate Bill 396/Chapter 286 and House Bill 463 of 2007 amend the Real
Property Article to exclude residential leases from the provisions
establishing procedures for the remedy of ejectment for nonpayment of
rent, maintaining the remedy of ejectment only for leases of certain
commercial and multifamily property. The bills specify that the action for
possession under the Real Property Article does not apply to an action for
nonpayment of ground rent under a ground lease on residential property,
and provide that the establishment of a lien is the applicable remedy for
such nonpayment. The bills establish procedures for imposing and
releasing a lien and provide for the enforcement and foreclosure of a lien.

Senate Bill 396 and House Bill 463 were introduced in response to reports
that ejectment actions over ground rents were increasing at a high rate and
that people were losing their homes over small amounts of past due rent.
The bills are retroactive in that they affect ground leases entered into prior
to the effective date of the bills. The Court of Appeals has held that
“legislation which retroactively abrogates vested rights” is prohibited
under Articles 19 and 24 of the Declaration of Rights, which guarantee
access to the courts and Due Process, respectively, and Article 111, § 40 of
the Maryland Constitution, which prohibits the taking of property without
just compensation. Dua v. Comcast, 370 Md. 604, 623 (2002). However,
the Attorney General noted that the Court has also recognized that a
person has no vested right in a particular remedy. Baltimore & O. R. Co. v.
Maughlin, 153 Md. 367, 376 (1927); Wilson v. Simon, 91 Md. 1, 6 (1900).
Thus, “the Legislature may retroactively abrogate a remedy for the
enforcement of a property or contract right when an alternative remedy is
open to the plaintiff.” Dua v. Comcast, 370 Md. 604, 638 (2002). The
Attorney General found that the Maryland courts have consistently
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referred to ejectment as a remedy rather than a property right. See, e.g.
Porter v. Schaffer, 126 Md.App. 237, 273 (1998); Fett v. Sligo Hills
Development Corp., 226 Md. 190, 196 (1961). The Attorney General
concluded, therefore, that the Maryland Constitution does not prevent the
General Assembly from abrogating the remedy of ejectment for
nonpayment of rent on residential ground leases, and providing the
remedy of a lien and foreclosure in its place.

The Attorney General also found that the alteration of remedies does not
violate the Contract Clause of the U.S. Constitution, unless it “so affects
that remedy as substantially to impair and lessen the value of the
contract.” Pittsburg Steel Company v. Baltimore Equitable Society, 113
Md. 77, 80 (1910), affirmed 226 U.S. 455 (1913); Bronson v. Kinzie, 42
U.S. (1 How.) 311, 315 (1843). Although the substituted remedy under
the bills involves additional steps and is arguably less convenient, and may
delay the recovery of debts, the Attorney General concluded that it does
not impair the contract. The substituted remedy permits the ground lease
holder to recover the full amount of the rent, and a ground lease holder is
constitutionally entitled to no more than payment in full. Gelfert v.
National City Bank of New York, 313 U.S. 221, 233-234 (1941).

The Attorney General noted that even if the altered remedy were found to
be a substantial impairment of the contract between the parties, the
constitutional prohibition against impairment of contracts is not absolute
and “must be accommodated to the inherent police power of the State ‘to
safeguard the vital interests of its people.”” Energy Reserves Group V.
Kansas Power & Light, 459 U.S. 400, 410 (1983), citing Home Building
& Loan Assoc. v. Blaisdale, 290 U.S. 398, 434 (1934). For example, a
substantial impairment may be justified by a showing of a significant and
legitimate public purpose and that the adjustment of the rights and
responsibilities of the contracting parties is reasonable and appropriate to
the public purpose. The Attorney General found that, under Senate Bill
396 and House Bill 463, the elimination of unforeseen windfall profits and
the protection of leasehold tenants from the loss of their homes for minor
debts are legitimate public purposes and the approach taken, which
preserves the reasonable expectations of the ground lease holder, meets
the requirements spelled out in the Energy Reserves case and other
modern Contract Clause cases.

In drafting retroactive legislation that arguably impacts existing
contractual relationships between parties, the drafter must be mindful
of the provisions of the Contract Clause of the U.S. Constitution,
which prohibits the legislative impairment of a private contract.
While the courts have held that a violation of the Contract Clause
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requires a “substantial impairment”, even a substantial impairment
can be justified if (1) the legislation furthers a significant and
legitimate public purpose and (2) the adjustment of the rights and
responsibilities of the contracting parties as a result of the legislation
is reasonable and appropriate to the public purpose. Nonetheless, the
drafter should be prepared to discuss potential contract impairment
issues with the sponsor. Also, with respect to retroactive legislation,
the drafter should be prepared to address with the sponsor any
potential for challenges under the federal and State constitutions
concerning due process and the taking of property.

29



30



INUBEILE S LLARNPDLE
Assistant Artorney General
Counsel to the General Assembly

Dougras F GANSLER
ATTORNEY GENERAL

Karnemne WINFREE

» SanDpra BENSON BRANTLEY
Chiel Depury Arworney General

Bonnie A. Kirianp
Kataryn M. Rowe
Assisant Arcorneys General

Joun B. Howaro, Jr

un Arorney General
Bepupiatatueyficiss Tae ATTORNEY GENERAL OF MARYLAND

Orrice or CoUNSEL TO THE GENERAL ASSEMBLY

May 4, 2007

The Honorable Martin O'Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 396 and House Bill 463
Dear Governor O’Malley:

We have reviewed and hereby approve Senate Bill 396 and House Bill 463, identical
bills entitled “Ground Rents - Remedies for Nonpayment of Ground Rent.” In the course of
our review, we have considered whether the bills violate the Contract Clause of the United
States Constitution, the Due Process Clauses of the Maryland and United States
Constitutions, the guarantee of access to courts in the Maryland Constitution, or constitute
an unconstitutional taking, and we have concluded that the bills are constitutional.

Senate Bill 396 and House Bill 463 amend Real Property Article § 8-402.2 which
provides procedures for the remedy of ejectment for nonpayment of rent, to exclude
residential leases from this provision, leaving the remedy of ejectment only for commercial
leases and those for multifamily uses with four or more dwellings." Section 8-402.3, which
provides additional procedures for ejectment for nonpayment of rent, is repealed.” The bills
also specify that the action for possession in Real Property Article § 14-108.1 does not apply
to an action for nonpayment of ground rent under a ground lease on residential property, and
repeal a provision limiting the ability of a ground lease holder to receive reimbursement for
additional costs and expenses related to the collection of back rent in a suit or action to

' The ground rent bills consistently draw a line between smaller residential uses and
multifamily uses with four or more dwellings. In this letter, we have uszd the term “residential
property” to refer to the former. '

* The bills use the term “ground lease holder” for the holder of the reversionary interest, and

“leasehold tenant” for the holcer of the leasehold interest.
31
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recover back rent. The bills add a new Real Property Article § 8-402.3, applicable to ground
rents on residential property, which provides for the establishment of a lien for past due rent
on the property subject to the ground rent. The lien that is created has priority from the date
that the ground lease was created. The bills further provide that the lien may be foreclosed
in the same manner as a mortgage or deed of trust that contains neither a power of sale nor
a consent to decree if the lien is not satisfied.® If the lien is foreclosed, the ground lease
holder of a redeemable ground rent is to be paid the amount of the lien, including rent that
has come due since it was established, and the redemption amount calculated under Real
Property Article § 8-110(b)(2). In the case of an irredeemable ground rent, the ground lease
holder is to receive the amount of the lien, including the rent that has come due since it was
established, and the purchaser of the property takes the property subject to the ground rent.
The bills also provide for the satisfaction of the lien in cases where the lienholder cannot be
found.

These bills, and others related to ground rent, have bzen introduced in response to
articles in the Baltimore Sun in December of 2006." Those articles reflect that ejectment
actions over ground rents were increasing at a high rate, and that people were losing their
homes over small amounts of past due rent. The articles also reflect that by the time the
homeowner gets notice of the suit, costs have risen to the point where many homeowners
cannot afford to pay them to keep their home. In one case, a suit over $24 in ground rent
ended up being settled for $18,000. Research of court records show that fewer than 2% of
homeowners win thair cases once sued, and that a high number do not attempt a defense.
The articles also revealed that it was not always possible to find the ground lease holders in

3 Compare the procedures set out in Maryland Rule 14-204 with respect to foreclosure and
sale under a power of sale or an assent to decree, with those in Maryland Rule 14-205 relating to
foreclosure where thelien instrument or statutory lien contains neither a power of sale nor a consent
to a decree.

* See On shaky ground; An archaic law is being used to rurn Baltimoreans out of their
homes, Baltimore Sun (December 10, 2006); The new lords of the lund: A simall number of investors
who own many Baltimore ground rents often sue delinquent payers, obtaining their houses or
substantial fees, Baltimore Sun (December 11, 2006); Demands for Reform.: Even as critics call for
loosening ground rent's grip on Baltimore, new ones are being creared, Baltimore Sun
(Decemberl2, 2006); Family faces loss of home over suit, Baltimore Sun (December 15, 2006);
Clerk of Court reviews suits on ground rent, Baltimore Sun (December 19, 2006); Ground rent case
settled — for $18,000, Baltimore Sun (December 21, 2006). '
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order to pay the rent, and that notice of ejectment actions often did not reach the leasehold
tenants.

In the ground rent lease, as used in Maryland, the owner of the land in fee simple
typically leases it for the period of 99 years, with a covenant for renewal from time to time
forever upon payment of a small renewal fine, upon the condition that the lessee will pay a
certain rent and that if the payment is in default the lessor may reenter and terminate the
lease. Kolkerv. Biggs, 203 Md. 137, 141 (1953). The lessee also covenants to pay all taxes
on the property. Jd. The annual rent reserved has traditionally been small, usually an amount
which, if capitalized at a reasonable rate of interest, represented what was conceived to be
the value of the land. Heritage Realty, Inc. v, City of Baltimore, 252 Md. 1, 3 (1969). Since
the rent was categorized as arent service, the remedy of distraint was available to the lessor.

Jd. The lessor also had a right to re-enter in the event that the rent was six months in arrears.
Id,

The leasehold interest in the property is considered personalty, and is governed by the
law that directs administration of the personal estate. Ayers v. Silljacks, 58 Md. 319, 330
(1882). Butit “so far partakes of the realty that the title can only pass by deed executed with
all the solemnities which ar: prescribed by law for the sale and conveyance of real estate.”
Bratt v. Bratt, 21 Md. 578, 583 (1864). It has also been said that “in practical effect” the
leasehold is “real property subject to payment of the ground rent and all taxes onthe land and
improvements.” Kolker v. Biggs, 203Md. 137, 141 (1953); Moran v. Hammersla, 188 Md.
378, 381 (1947), see also City of Baltimore v. Latrobe, 101 Md. 621, 640 (1905) (The
leaseholder ... is the substantial owner of the property). Moreover, the leasehold tenant has
the authority to “take down and build up, alter, remodel and reconstruct” the improvements
on the property “at his own pleasure” so long as he does not render the reversioner’s rent
insecure. Crowev. Wilson, 65 Md. 479, 484 (1886). In short, the absolute management and
contro! of the property is in the leasehold tenant so long as the rent is paid. Beehler v. Ijams,
72 Md. 193 (1890); Crowev. Wilson, 65 Md. 479, 481-482 (1880).

The interest in the reversion is deemed an interest in real property. Myers v. Silljacks,
58 Md. 319, 330 (1882); Coombs v. Jordan, 3 Bland 284 (1831). And it is treated as real
property in probate. Culbreth v. Smith, 69 Md. 450, 454 (1888); 15 Opinions ofthe Attorney
General 242 (1930). The mture of the interest in the reversion is not the same as that of an
ordinary owner in fee simple. Mayor and Ciry Council of Baltimore v. Canton Company, 63
Md. 218, 236 (1885). Instead, interest in the land is but a form of money investment,
analogous to that secured by a mortgage. Id. at 237. See also Heritage Realty Inc. v. City
of Baliimore, 252 Md. 1, 8 (1969) (The reversion is in effect a mortgage without a due date).
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“All that the owner of the ground rent is concerned about is that his rent is secure, and in the
great majority of leases made years ago in Baltimore, it is secure whether the property is
improved or not, as they were made when the value of the ground was much less than it is
now.” City of Baltimore v. Latrobe, 101 Md. 621, 640 (1905). The owner of the reversion
has no cause of action against one who damages any improvement to the land unless the
damage imperils his security. Whiting-Middleton Construction Company v. Preston, 121
Md. 210, 216 (1913). He or she cannot consent to installation of telephone poles on the
property, Maryland Telephone Company v, Ruth, 106 Md. 644, 657 (1907), or to petition for
the paving of the street, Holland v. Mayor and City Council, 11 Md. 186 (1857). He or she
may not build on or improve the property, Beehler v. Ijams, 72 Md. 193, 195 (1890), and in
most cases, cannot sue the leasehold tenant for waste, Crowe v. Wilson, 65 Md. 479, 481
(1886).

There can be no question that Senate Bill 396 and House Bill 463 have retroactive
effect, in that they reach ground leases entered into in advance of their effective date.” In
Dua v. Comeast, 370 Md. 604, 623 (2002), the Court of Appeals held that the Constitution
of Maryland, specifically Declaration of Rights Article 19, guaranteeingaccess to courts, and
24, guaranteeing Due Process and Article ITI § 40 of the Constitution, which prohibits taking
without just compensation “prohibits legislation which retroactively abrogates vested
rights.”® However, the Court has also recognized that a person has no vested right in a
particular remedy. Baltimore & O. R. Co. v. Maughlin, 153 Md. 367, 376 (1927);, Wilson v.
Simon, 91 Md. 1, 6 (1900). Thus, “the Legislature may retroactively abrogate a remedy for
the enforcement of a property or contract right when an alternative remedy is open to the
plaintiff.” Dua v. Comcast, 370 Md. 604, 638 (2002).

$In fact, in light of the passage of Chapter 1 of 2006, (Senate Bill 106), which prohibits the
creation of new ground rents, these bills arz likely to apply only to contracts entered into prior te
their effective date.

¢ In contrast, Due Process analysis under the federal Constitution requires only that the
retroactive application of the legislation independently meet the rational basis test, that is, that it be
rationally related to the accomplishment of a legitimate State purpose. Usery v, Turner Elkhorn
Mining Company, 428 U.S. 1, 15-17(1976). In light of the problems identified in the Baltimore Sur,
articles, there can be no question that replacement of the remedy of ejectment with creation of a lier:
and the possibility of foreclosure is rationally related to the State’s interest in protecting its citizens
from the loss of their homes and all equity therein for debts as smell as $24. Significantly more far-
reaching changes in remedy havz been held not to violate federal Due Proczss requirements. See
Duke Power v. Carolina Environmental Study Group, 438 U.S. 29 (1978); New York Cent. R. Co.
v. White, 243 U.S. 188 (1917).
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There is no question that ejectmsnt is aremedy rather than a property right. 9 M.L.E.
Ejectment § 1.7 1tis consistently referred to as such in cases in which it is discussed. Porter
v. Schaffer, 126 Md.App. 237, 273 (1998); Fett v. Sligo Hills Development Corp., 226 Md.
190, 196 (1961); Glorius v. Watkins, 203 Md. 546, 549 (1954); Lansburgh v. Donaldson,
108 Md. 689, 691 (1908); Carswell v. Swindell, 102 Md. 636, 639 (1906); Myers v. Silljacks,
58 Md. 319, 331 (1882); Lannay's Lessee v. Wilson, 30 Md. 536, 546 (1869); Fenwick v.
Floyd's Lessee, 1 H. & G. 172,173, 1827 WL 753 (1827). Thus, the Maryland Constitution
does not prevent the General Assembly from abrogating the remedy of ejectment for
nonpayment of rent on residential ground rents, and providing the remedy of a lien and
foreclosure in its place.

It is also established that the zlteration of remedies does not violate the Contract
Clause of the United States Constitution, unless it “so affects that remedy as substantially to
impair and lessen the value of the contract.” Pittsburg Steel Company v. Baltimore Equitable
Sociery, 113 Md. 77, 80 (1910), affirmed 226 U.S. 455 (1913); Bronson v. Kinzie, 42 U S,
(1 How.) 311, 315 (1843), “[T]he new remedy may be deemed less convenient than the old
one, and may in some degree render the recovery of debts more tardy and difficult, yetit will
not follow that the law is unconstitutional.” Wilson v. Simon, 91 Md. 1, (1900), citing
Bronson v. Kinzie, 42 U.S. {1 How.) 311, 316 (1843). This is true whether the remedy is
expressly included in the lease, Wilson v. Simon, 91 Md. 1, 6 (1900); Van Rensselaer v.
Snyder, 13 N.Y. 299, 1855 WL 6888 (N.Y. 1855), or included under the general rule that
remedies existing at the time of the formation of the contract become part of the contract.
Pitisburg Steel Company v. Baltimore Equitable Society, 113 Md. 77, 80 (1910), affirmed
226 U.S. 455 (1913). This is because “[n]ot only are existing laws read into contracts in
order to fix obligations as between the parties, but the reservation of essential attributes of
sovereign power is also reac into contracts as a postulate of the legal order.” Home Bldg. &
Loan Ass'n v. Blaisdell, 290 U.S. 398, 435 (1934); Gelfert v. National City Bank of New
York, 313 U.S.221,231 (1941), see also, Van Rensselaer v. Snyder, 13 N.Y. 299, 1855 WL
6888 (N.Y. 1855) (“[T]he parties to the grant must be presumed to have contracted in
reference to the power and right of the legislature to modify or annul that remedy in common
with others.”). Furthermore, not even the inclusion of specific remedies in the contract can

" It has been argued that Senate Bill 396 and House Bill 463 work a taking because they
destroy the right of re-entry. However, the substitution of the remedy of creation of a lien and the
possibi'ity of foreclosure, protects the interests that protected by the right of re-entry in the context
of nonpayment of rent. In other contexts, such as failure to renew the ground rent, and equitable
waste, see Crowe v. Wilson, 65 Md. 479 (1886) the right of re-entry survives, and can be enforced

using the remedy of ¢jectment.
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“bind the hands of the State™ and prevent its abolition. Wilson v. Simon,91 Md. 1, 6 (1900).

While Senate Bill 396 and House Bill 463 eliminate the ability to bring an action of
ejectment for nonpayment of rent on a ground lease of residential property, they protect the
interest protected by that remedy by providing for the establishment of alien, and permitting
foreclosure of the lien on complaint of the ground lease holder. The substituted remedy
involves additional steps, and requires better notice to the holder of the leasehold interest.
Thus, it is arguably less convenient, and may make the recovery of debts more tardy and
difficult. But it does not impeir the contract. Moreover, while the remedy eliminates the
windfall profits that can be made by ejectment in the current market for real property, it
permits the ground lease holder to recover the full amount of the rent, the security of which
theright to re-enter is intended to protect. as well as the redemption value of the ground lease
in the case of redeemable ground rents. A ground lease holder is constitutionally entitled to
no more than payment in full. Gelfert v. National City Bank of New York,313 U.S.221, 233-
234 (1941); Honeyman v. Jacobs, 306 U.S. 539, 544 (1939); Richmond Mortgage & Loan
Corp. v. Wachovia Bank & Trust Co., 300 U.S. 124, 130 (1937). In fact, it has been held
that “state regulation that restricts a party to gains it reasonably expected from the contract
does not necessarily constitute a substantial impairment” requiring Contract Clause scrutiny.
Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 411 (1983). Since Senate
Bill 396 and House Bill 463 do no more than restrict ground lease holders to the gains they
could reasonably expect from their contracts - that is, the past due rent, costs, and redemption
where appropriate - it does not substantially impair the contract.

Even if the alteration of remedy in Senate Bill 396 and House Bill 463 were found to
substantially impair the contract between the parties, modern Contract Clause jurisprudence
makes clear that the constitution prohibition on the impairment of contract is not absolute.
Instead, “its prohibition must be accommodated to the inherent police power of the State ‘to
safeguard the vital interests of its people.”” Energy Reserves Group v. Kansas Power &
Light, 459 U.S. 400,410 (1983), citing Home Building & Loan Assoc. v. Blaisdell, 290 Us
398, 434 (1934). Thus, a substantial impairment is not automatically invalid, but must be
justified by a showing of “a significant and legitimate public purpose ... such as the
remedying of a broad and general social or economic problem.” Allied Structural Sieel v.
Spannaus, 438 U.S. 234, 247,249 (1978). “One legitimate state interest is the elimination
of unforeseen windfall profits.” Energy Reserves Group v. Kansas Power & Light, 459 U.S.
400, 412 (1983) citing United States Trust Co. v. New Jersey, 431 U.S. 1,22 (1977). Once
such a public purpose is identified, the next inquiry is whether the adjustment of “the i ghts
and respensibilities of contracting parties [is based] upon reasonable conditions and [is] of
a character appropriate to the public purpose justifying [the legislation's] adoption.” Energy
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Reserves Group v. Kansas Power & Light, 459 U.S. 400, 412 (1983).

[n this case, the State not only has the public purpose of the elimination of unforeseen
windfall profits recognized in Energy Reserves and United States Trust,t but also the
protection of leasehold tenants from the loss of their homes for minor debts, which is similar
to the interests recognized in cases like Blaisdell and Gelferr. Moreover, the approach
chosen, which preserves all of the reasonable expectations of the ground lease holder, is
clearly one that meets the test stated in Energy Reserves and other modern contract clause
cases. And the approach taken is especially appropriate with respect to long term leases, as
the Staze would otherwise be foreclosed from taking any meaningful action to deal with the
problem.

Finally, Senate Bill 396 and House Bill 463 amend two sections that are also amended
by Senate Bill 755 and House Bill 438, identical bills entitled “Ground Rents - Property
Owned by Baltimore City - Reimbursement for Expenses - Notices.” Specifically, Senate
Bill 755 and House Bill 458 amend Real Property Article § 8-111.1 to add, as a lead-in to
subsection (¢), “Except as provided under subsection (d) of this section, in.” However,
Senate Bill 396 and House Bill 463 repeal subsection (c) altogether, making the lead-in
language unnecessary. Similarly, Senate Bill 755 and House Bill 458 amend Real Property
§ 8-402.3 to provide that the section does not apply to a ground rent on property owned by
the City of Baltimore that is abandoned or distressed property, while Senate Bill 396 and
House Bill 463 repeal Real Property § 8-402.3 and enact an entirely new section with that
number thus making the application provision unnecessary. It is our view that the language
in Senate Bill 755 and House Bill 458 that amends provisions of law that are repealed by
Senate Bill 396 and House Bill 463 should properly be repealed along with those sections.
As a result, we recommend that Senate Bill 755 and House Bill 458 be signed before Senate
Bill 396 and House Bill 463.

§ Property values vary over time, and centainly will vary over the life of a lease that is, at
Jeast thzoretically, perpetual. While windfall profitsare currently the rule, rather than the exception,
there have been times when the fair merket value of reversionary interests were lower than the
redemption amount. Heritage Realty, Inc. v. City of Baltimore, 252 Md. 1, 5 (1969). Thus, it is not

unfair to refer to these profits as “unforeseen.”
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Very truly yours,
‘fﬁouglas F. Gansler
Attomey General

DFG/KMR/kmr

SB396_HB463.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Lisa A. Gladden
The Honorable Samuel [. “Sandy” Rosenberg
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Retroactive Legislation — Income Tax

Bill/Chapter:
Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 945/Chapter 583 and House Bill 1257/Chapter 584 of 2007

Income Tax — Captive Real Estate Investment Trusts

May 7, 2007

Whether a bill limiting a corporate taxpayer’s ability to avoid State
income taxes that is to take effect on a future date may constitutionally
apply retroactively to include the entire past taxable year.

Senate Bill 945/Chapter 583 and House Bill 1257/Chapter 584 of 2007
attempt to limit the ability of a corporation to use a captive real estate
investment trust (REIT) to avoid State taxes. The bills provide that, for
purposes of determining the Maryland modified income of a captive
REIT, an amount equal to the dividends paid deduction allowed under the
Internal Revenue Code for the taxable year be added to the amount of
federal taxable income. The bills took effect July 1, 2007, but include a
clause that makes the bills applicable to “all taxable years beginning after
December 31, 2006.”

The Attorney General found that both the U.S. Supreme Court and the
Maryland Court of Appeals have repeatedly upheld the modest retroactive
application of tax changes against challenges based on the Due Process
Clause. Declaring that a taxpayer has “no vested right in the Internal
Revenue Code,” the Supreme Court has consistently approved retroactive
changes to the federal tax code. United States v. Carlton, 512 U.S. 26,
31-33 (1994); Diamond Match Company v. State Tax Commission, 175
Md. 234, 245-246 (1938). Similarly, the Court of Appeals has found that
the retroactive application of taxes to the beginning of the year does not
affect either vested or contractual rights. Diamond Match Company v.
State Tax Commission, 175 Md. 234 (1938).

The Attorney General cautioned, however, that “while a tax is not invalid
simply because it is retroactive, there are limits on how far the State may
go.” Specifically, if a retroactive tax change works a substantial injustice,
is unanticipated at the time of the taxed transaction, is retroactively
applied for a significant period, or represents a major change in the tax
law, a Maryland court may strike the application as a violation of due
process. See, Comptroller v. Glenn L. Martin Co., 216 Md. 235 (1958) and
Washington National Arena v. Prince George’s Co., 287 38, cert. denied,
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Drafting Tips:

449 U.S. 834 (1980) (multiple year lengths of retroactivity found
unconstitutional). Taking these factors into account, the Attorney General
concluded that the period of retroactivity under Senate Bill 945 and House
Bill 1257 was modest (affecting only the current tax year), the change
could not be said to work a substantial injustice since the goal was to
ensure fair taxation, and the change could not be seen as unanticipated
since the Comptroller already had statutory authority to address the
problem.  The Attorney General, therefore, found the retroactivity
provision in the bills constitutional.

In drafting legislation that includes a tax provision, the drafter should
be aware that applying the provision retroactively, at least to the tax
year immediately preceding the effective date of the legislation, is
clearly constitutional under State and federal precedents. The drafter
should work with the sponsor, however, to ensure that the retroactive
provision is drafted to avoid potential constitutional challenges that
could be based on a claim that the provision is likely to work a
substantial injustice, includes major tax law changes that could not
have been anticipated at the time of the taxed transaction, or has an
overly lengthy period of retroactivity.
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May 7, 2007

The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

RE: Senate Bill 945 and House Bill 1257
Dear Governor O’Malley:

We have reviewed and hereby approve for constitutionality and legal sufficiency
Senate Bill 945 and House Bill 1257, identical bills, entitled “Income Tax - Captive Real
Estate Investment Trusts.” We write to discuss our conclusion that the retroactivity provision
of the bill is constitutional.

Senate Bill 945 and House Bill 1257 provide for the addition of an amount equal to
the dividends paid deduction allowed under the Internal Revenue Code for the taxable year
to the federal taxable income to determine the Maryland modified income of a captive REIT,
The purpose of this change, as reflected by the Fiscal and Policy Note on the bill, 1s to limit
the ability of corporations to use REITs to avoid State taxes. The note describes one way to
use an REIT to avoid taxes as follows:

The rental REIT method can be utilized by large multistate retailers. A
retailer would form a REIT that would own the real property associated with
its retail stores. The parent company subject to State income taxes makes rental
payments to the REIT that owns the property, which reduces State income tax
liabilities by shifting income from the parent company to the REIT. The REIT
files a State income tax return, but claims the dividends paid deduction that a
REIT is entitled to claim. The parent company deducts for State income tax
purposes the amount of rent paid to the REIT. The dividends are ultimately
distributed back to the parent company through a holding company located in
a state such as Delaware, since this type of income is not taxed there. When the
parent company receives the dividends, it is not taxed by the State as it is able
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to deduct them since the dividends were received from a subsidiary.

Section 2 of the bill provides that the Act “shall take effect July 1, 2007, and shall be
applicable to all taxable years beginning after December 31, 2006.” Thus, the bill applies
to the current taxable year although it was enacted and will take effect after the beginning of
this year.

Both the United States Supreme Court and the Maryland Court of Appeals have
repeatedly upheld retroactive application of tax changes against challenges based on the Due
Process Clause. For example, in United States v. Carlton, 512 U.S. 26 (1994), the Supreme
Court upheld an amendment to the federal estate tax, retroactive to the adoption of the
provision in question in October of the prior year to close an inadvertent loophole 1n the
original law. The Court held that the provision was adopted as a curative measure, id. at 31,
that it established only a modest period of retroactivity, id. at 32, and that “[t]ax legislation
is not a promise, and a taxpayer has no vested right in the Internal Revenue Code,” id. at 33.
Cf., United States v. Hudson, 299 U.S. 498 (1937) (Retroactivity for period that law was
under consideration). And in Stockdale v. Atlantic Insurance Company of New Orleans, 87
U.S. (20 Wall.) 323, 331 (1874), the Court recognized that “the right of Congress to [1mpose
a new tax] by a new statute, although the measure of it was governed by the income of the
past year, cannot be doubted.”

In Diamond Match Company v. State Tax Commission, 175 Md. 234 (1938), the
Court of Appeals held that a special franchise tax passed in a special session in 1936, and
applicable to companies in business in the State on January 1, 1936 was constitutionally
applied to a company that dissolved on March 31, 1936. The Court specifically found that
the retroactive application to the beginning of the year did not affect either vested or
contractual rights. /d. at 245-246. And in National Can Corporation v. Tax Commissioner,
220 Md. 418, (1959) app.dis. 361 U.S. 534 (1960) the Court upheld brief retroactivity of a
provision intended to provide authority for a method of assessment that had been held invalid
in a previous case, saying that “if the legislature possessed the power 1n the first place to
authorize the levy and collection of the taxes in question, then it had the power, by
retrospective act, to cure any defect which may have obtained in the assessment and
collection of such a tax.” Id. at 440. However, while a tax is not invalid simply because it
is retroactive, there are limits on how far the State may go. See Comptroller v. Glenn L.
Martin Co., 216 Md. 235 (1958) (Change made in 1957 to reverse 1956 decision could not
be made retroactive to enactment of sales and use taxes in 1947); Washington National Arena
v. Prince George’s Co., 287 Md. 38, cert. denied, 449 U.S. 834 (1980) (Authorization for
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higher recordation tax could not be made retroactive to enactment of tax eight years earlier).
As with retroactivity in other areas of the law, the primary consideration is whether
retroactive application would violate vested rights, a determination that involves
consideration of such factors as whether it works a substantial injustice, was anticipated at
the time of the transaction, the length of time involved and whether the change in the law is
a minor one. Waters Landing Limited Partnership v. Montgomery County, 337 Md. 15, 29
(1994).

Senate Bill 945 and House Bill 1257 have a modest period of retroactivity, affecting
only the current tax year and those in the future. Moreover, the change cannot be said to
work a substantial injustice where the aim is to ensure fair taxation and eliminate an unfair
competitive advantage on the part of large chain stores. Nor can it be seen as unanticipated
where the Comptroller already arguably has the authority to address this problem under Tax
General Article §§ 10-109 and 10-306.1, and has announced the intention to use these
sections for that purpose. Press Release, Franchot Closes Corporate Tax Loophole (March
6, 2007).

For these reasons, itis our view that the retroactivity provision of Senate Bill 945 and
House Bill 1257 is constitutional.

truly yours,

LQ@W

Douglas F. Gansler
Attorney General

DFG/KMR/kmr
SB945 HB1257.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Richard S. Madaleno, Jr.
The Honorable Sheila Ellis Hixson
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Special Laws and Establishment Clause — Special Alcoholic Beverages License

for Local Religious Organization

Bill/Chapter:
Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 96/Chapter 127 and House Bill 195/Chapter 128 of 2007

Frederick County — Alcoholic Beverages — Special Licenses

April 23, 2007

Whether a bill that authorizes a county to issue a one-day special alcoholic
beverages license to a specific religious organization in the county violates
the Establishment Clause of the First Amendment to the U.S. Constitution
or the prohibition against special laws under Article 11l, § 33 of the
Maryland Constitution.

Senate Bill 96/Chapter 127 and House Bill 195/Chapter 128 of 2007
authorize the Board of License Commissioners of Frederick County to
issue a one-day special Class C beer and light wine license and a one-day
special Class C beer, wine and liquor license to a local religious
organization, Holy Family Catholic Community. The bills require that the
net proceeds from alcoholic beverage sales under the licenses be used to
fund building construction or for charitable purposes.

Article 111, 8 33 of the Maryland Constitution provides that “the General
Assembly shall pass no special Law, for any case, for which provision has
been made, by an existing General Law.” Although it has been argued
that the purpose of this provision is to prevent or restrict the passage of
“private acts” for the relief of particular parties or to provide for individual
cases, the Attorney General concedes that the Court of Appeals has upheld
laws that affect only single entities when there have been no general laws
that apply. The Attorney General cites several cases in which the law in
question names a specific person, entity, or project and provides
specifically for that person, entity, or project. In each case, the validity of
the statute was upheld on the ground that no general law provided
specifically for the person, entity, or project that was involved in the
legislation.

As to the bills under review, the Attorney General expresses concern that
while there is no general law authorizing the type of licenses provided for
in the bills, there is a general law that specifically provides that only Class
A, B, or C beer licenses are authorized in the district where the religious
organization is located. While this circumstance makes for a close case,
the Attorney General concludes in light of the precedents that the bills are
“not clearly unconstitutional.”  Nonetheless, the Attorney General
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recommends that this type of authorization in the future be drafted as a
general law.

The Attorney General also briefly considers whether Senate Bill 96 and
House Bill 195 violate the Establishment Clause of the First Amendment
to the U.S. Constitution. The Attorney General found no cases that
address legislation expressly authorizing an alcoholic beverages license to
a specific religious entity or that address the constitutionality of such
licenses for religious entities. Since the licensing scheme in Frederick
County authorizes licenses for a wide variety of entities, including
nonreligious organizations, the Attorney General concludes that the
provision does not violate the Establishment Clause.

In drafting legislation that provides for a specific person, entity, or
project , the drafter should be aware that a challenge to the bill could
be made on the grounds that it is in violation of the prohibition
against special laws contained in Article 111, § 33 of the Maryland
Constitution. Although there is precedent that such a statute can be
justified by the absence of a general law that could apply, it would be
less risky to draft the legislation as a general law instead.

The drafter should always consider the implications of the First
Amendment when drafting legislation involving religious
organizations. However, the drafter should be aware that a bill that
merely provides a license to a religious organization that is also
generally available to non-religious organizations should not, in itself,
be considered a violation of the Establishment Clause of the First
Amendment to the U.S. Constitution.
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April 23, 2007

The Honorable Martin O*Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

RE: Senate Bill $6 and House Bill 195

Dear Governor O’Malley:

We have reviewed and hereby approve for constitutionality and legal sufficiency Senate Bill
96 and House Bill 195, identical bills entitled “Frederick County - Alcoholic Beverages - Special
License. Thisbillraises serious issues under Maryland Constitution Article IIT, § 33, which prohibits
the passage of special laws. While we do not conclude that the bill is clearly unconstitutional, it is
our view that the better practice is to draft this type of authorization as a general law, and we would
recommend that this be done in the future. We have also considered whether the bill violates the
Establishment Clause of the United States Constitution and have concluded that it does not.

Senate Bill 96and House Bill 195 provide that notwithstanding the provisions of §§ 7-101(g)
of Article 2B, the Board of License Commissioners of Frederick County may issue a one-day special
Class C beer and light wine license and a one-day special Class C beer, wine and liquor license to
Holy Family Catholic Community. The bill also requires that the net proceeds from the sale of
alcoholic beverages be used to fund building construction or for charitable purposes. Section 7-
101(g) provides thataBoard of License Commissioners cannot issue a special license if the issuance
of a regular license of the same ¢lass is not authorized. Section 8-211(d-1) limits the issuance of
licenses in the Middletown election district to Class A, B or C beer licenses, but allows the issuance
of a Class B beer, wine and liquor license to an entity within the municipal boundaries of
Middletown ifthe entity derives at least 70% of its monthly gross revenue from the sale of food. The
Fiscal and Policy Note on the bills reflect that the Holy Family Catholic Community is located in
the district of Middletown and therefore can currently be issued only a Class C beer license.

Maryland Corstitution Article 11, § 33 provides that “the General Assembly shall pass no
special Law, for any case, for which provision has been made, by an existing General Law.” It has
often been said that the purpose of this provision is to prevent or restrict the nassage of special, or
what are more commonly called private acts, for the relief of particular named parties, or providing
for individual cases. Beauchamp v. Somerset County Sanitary Commission, 256 Md. 541 (1970).
However, a law that affects only a single entity may be upheld where there is no general law that
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could apply. For example, in Hodges v. Baltimore Union P. Ry. Co., 58 Md. 603 (1882), the Court
of Appeals upheld a law permitting the Baltimore Union Passenger Railway Company to construct
and operate passenger railways on certain streets in the City of Baltimore, as there was no general
law permitting construction of a passenger railway of the type in question. Similarly, in M & C.C.
of Baltimore City v. U. Rwys. & E. Co., 126 Md. 39 (1915), the Court upheld a law that specified the
amount of the park tax to be imposed, and other matters, with respect to the United Railways and
Electric Company of Baltimore, also finding that the result achieved by the law could not have been
reached under any general law. And in Police Pension Cases, 131 Md. 315 (1917), a variety of laws
that provided for varying amounts to be paid to persons who had left the police department, but for
a variety of reasons, did not qualify for the pension plan that had been established. Each of thebills
involved named a specific person, and provided specifically for a pension for that person, but the
bills were held not to be invalid special laws on the ground that no general law provided a pension
for the persons involved.

Last session we approved a bill to allow issuance to St. Katharine Drexel Roman Catholic
Congregation, Inc., concluding that the bill was not a special law because St. Katherine’s was in a
dry district, so there was no general law that would permit it to obtain a special one-day license. See
Bill Review letter on House Bill 725 of 2006. In this case, there is no general law permitting the
issuance of a special Class C beer and light wine or special Class C beer, wine and liquor license in
Middletown. However, there is a general law providing that in the Middletown election district, “the
Board of License Commissioners may only issue Class A, B, or C beer licenses.” Article 2B, § 8-
211(d-1)(2). Itis our view that this circumstance brings the bill closer to a violation of Article III,
§ 33 than was the case with House Bill 725 (Chapter 189) of 2006. However, in light of the Police
Pension Cases, we cannot say that it is clearly unconstitutional. Nevertheless, it continues to be our
view that situations like this should, where possible, be addressed by general laws. See Bill Review
Letter on House Bill 427 of 2000.

Our research has revealed no case that has addressed legislation expressly authorizing an
alcoholic beverages license to a specific religious entity. Nor have we found any case that generally
addresses the constitutionality of such licenses for religious entities. It is our view that a licensing
scheme that authorizes grants of licenses for religious entities along with other types of organizations
would not violate the Establishment Clause. While this particular authorization is for a specific
religious entity, the licensing scheme in Frederick County, taken as a whole, authorizes licenses for
a wide variety of entities, and licenses have been authorized for non-religious organizations in dry
areas. As aresult it is our view that this provision does not violate the Establishment Clause.

! Very truly your

WA

ouolas F. Gansler
Attomey General

DFG/KMR/kmr
SB96_HB195.wpd
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cc:  Joseph Bryce
Secretary of State
Karl Aro

The Honorable Richard B, Welson, Jr.

The Honorable Alex X. Mooney
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Equal Protection — Election Districts

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 657 and House Bill 1239 of 2007 (vetoed by Governor)

Prince George’s County — Board of Education

May 15, 2007

Whether the districts established for election of the members of the Prince
George’s County Board of Education violate the “one person — one vote”
requirement of the Fourteenth Amendment to the U.S. Constitution.

Senate Bill 657 and House Bill 1239 of 2007 alter the method for the
election of members of the Prince George’s County Board of Education
and establish nine school board election districts. The bills require that
candidates for the board be residents of the district they seek to represent
and be nominated and elected by residents of the district.

The Equal Protection Clause of the Fourteenth Amendment requires that
the “seats in both houses of a bicameral state legislature must be
apportioned on a population basis . . . [and] that a State make an honest
and good faith effort to construct districts, in both houses of its legislature,
as nearly of equal population as possible.” Reynolds v. Sims, 377 U.S. 533
(1964). The population standard required of legislative districts has been
found to extend to other local elected bodies, including school boards.
Therefore, the nine election districts established under Senate Bill 657 and
House Bill 1239 based on population figures from the last census must
meet the population equality standards mandated by the Fourteenth
Amendment. Of the nine election districts established under the bills,
seven of the districts fall within 3% of the ideal population, a figure
derived by dividing the overall population of the County by the number of
districts created. Two districts, however, deviate significantly from the
ideal population. District 8 is 14.74 % over the ideal district population
and District 9 is 14.78% below the ideal district population. The overall
or maximum deviation (i.e. the difference in population between the two
districts with the greatest disparity) is 29.52%.

The Supreme Court has determined that deviations from strict equality
may be permitted if they are based on “legitimate considerations incident
to the effectuation of a rational state policy.” Mahan v. Howell, 410 U.S.
315 (1973). The Attorney General notes that over time the U.S. Supreme
Court has developed a “10% rule” regarding district population
requirements. Under the 10% rule, while an overall deviation of less than
10% is not prima facie evidence of a violation of population equality
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requirements, an overall deviation that exceeds 10% must be justified by
the State. Marylanders for Fair Representation v. Schaefer, 849 F.Supp.
1022 (D.Md. 1994). The rule is not definitive, however, and an overall
deviation of less than 10% does not guarantee that the plan will be upheld.
Various deviations above and below 10% have been upheld or struck
down based on an analysis of whether a rational state policy was served by
the plan or whether the lines were drawn to promote an unconstitutional
policy such as favoring certain regions or parties at the expense of others.
The Attorney General notes that the U.S. Supreme Court “has never set a
definite upper limit above which deviations could not be justified by any
state policy.”

The primary justification recognized by the Court for overall deviations in
excess of 10% is to the keep political subdivisions from being split
between districts. Brown v. Thomson, 462 U.S. 835 (1983). Other reasons
for deviations found to be legitimate include district compactness and
contiguity, preserving the cores of prior districts, and avoiding contests
between incumbents. In this case, the Attorney General states that no
traditionally accepted justification or rational state policy has been put
forth that justifies the overall deviation of 29.52% resulting under the bills.

Due to a lack of evidence to the contrary, the Attorney General concludes
that the districts established under the bills are unconstitutional.
Furthermore, since the establishment of the districts is the major substance
of the bills and because the remainder of the bills cannot be given effect
unless the districts are changed, the unconstitutional provisions are not
severable and, therefore, the bills cannot be given effect.

When drafting legislation that includes provisions establishing
districts for the purposes of voting, the drafter should be aware of the
requirements of the Equal Protection Clause of the Fourteenth
Amendment regarding “one person — one vote” and the equal
distribution of population among districts. The drafter should work
with the sponsor to ensure that the proposed districts and the policies
behind their establishment are reviewed for compliance with the
Fourteenth Amendment.
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May 15, 2007

The Honorable Martin O'Mailey
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 657 und House Bill 1239

Dear Governor O’Malley:

We have reviewed Senate Bill 657 and House Rill 1239, identical bills entitled
“Prince George’s County- Board of Education,” for constitutionality and legal sufficiency.
Because it is our view that the districts for election of the members of the Board of

Education, as setup in the bill, violate the one person/one vote requirement of the Fourteenth
Amendment, we cannot approve the bill.

Senate Bill 657 and House Bill 1239 alter the method of election of the Prince
George’s County Board of Education (“the Board”) from a system under which members of
the Board are nominated by the voters of residence districts but elected by the voters
countywide to a system in which the members are elected by the voters of their district. The
initial districts are set out in the bill and are based on the election districts and precinets in
effect as of the last census. Morcover, the last census provides the only source of population
figures on which to judge the relative size of the districts. However, just as districts drawn
under that census are presumec to stay within constitutional population limits throughout the
ten years, League of United Latin American Citizens v. Perry, 126 S.Ct. 2594, 2611 (2006);
Georgia v. Ashcroft, 539 U S. 16 1,488, n. 2 (2003), districts drawn as a later date are drawn

according to and judged by those limits, League of United Latin American Citizens v, Perry,
126 S.Ct. 2594, 2611-2612 (2006).

According to the last census, the total population of Prince George's County is
801,515, making the ideal population for the nine districts 89,057. The majority of the
districts created by the bill are within 3% of that ideal. Two, however, are significantly
further off. Specifically, the 8" District has a population of 102,182, which is 14.74% over
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the ideal district, while the 9% District has a population of 75,892, which is [4.78% below

the ideal district. Thus, the overall deviation, also known as the maximum deviation, is
29.52%."

[t Reynolds v. Sims, 277 U.S. 333, 568 (1964), the Supreme Court held that “the
Equal Protection Clause requires that the seats in both houses of a bicameral state legislature
must be apportioned on a population basis.” Specifically, the Court found “that the Equal
Protection Clause requires that a State make an honest and good faith effort ta construct
districts, in both houses of is legislature, as nearly of equal population as is practicable.” I,
at377. Subsequently, the Court held that State legislative districts are not subject to the strict
population equality standards applicable to congressional districts, and that “so long as the
divergences from astrict population standard are besed on legitimate considerations incident
to the effectuation of a rational state policy, some deviations from the equal-population
principle are constitutionally permissible with respect to the apportionment of seats in either
or both of the two houses ofa bicameral state legislature.” Mahan v. Howell, 410 U.S. 3 15,
324 (1973).

Over time, the Supreme Court has developed a “10% rule,” under which a showin g
of a overall deviation of less than 10% is not a prima facie evidence of a violation of
population equality requirements, but a overall deviation of over 10% must be Justified by
the State. Brown v. Thomson, 462 U.S. 833, 842-843 (1983); White v, Regester, 412 US,
755 (1973); Marylanders for Fair Representation v. Schaefer, 849 F.Supp. 1022, 1031
(D.Md. 1994); In re Legislaiive Redistricting, 331 Md. 5 74,594-595 (1993). However, a
overall deviation under 10%isnot a guarantee thata plan will be upheld. Inste ad, a plaintiff
may still prevail if the deviation results solely from the promotion of an unconstitutional or
irrational state policy, Marylanders for Fair Representation v. Schaefer, 849 F Supp. 1022,
1032 (D.Md. 1994), or that the drafters ignored all the legitimate reasons for population
disparities and created the deviations solely to benefit certain regions at the expense of
others, Inre Legislative Redistricting, 331 Md. 574, 597 (1993). Sucha showing is difficult
to make, but in Larios v. Cox, 300 F.Supp.2d 1320 (N.D.Ga), summarily affirmed Cox v.
Larios, 542 U.S. 947 (2004), the Court found a plan with a overall deviation of 9.98%
tnvalid, holding that the drafters had ignored traditional redistricting criteria and instead
concentrated on improving the electoral chances of Democrats over Republicans by creating
districts with lower population in inner-city and rural districts and by selectively protecting
Democratic incumbents while reaching out to place Republican incumbents in districts

' Overall population deviation is the difference in population between the two districts with
the greatest disparity. Abramsv. Johnson, 321 U.S. 74 (1997).
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together.

The Supreme Court has never set a definite upper limit above which deviations could
not be justified by any state policy. In Mahon v. Howell, 410 U.S. 315,329 (1973}, the Court
upheld Virginia districts with an overall deviation of 16.4% based on a finding that the
variance was justified by a policy of maintaining the integrity of political subdivision lines,
but suggested that “this percentage may well approach tolerable limits.” And in Gaffney v.
Cummings, 412 U.S. 733, 744 (1973), the Court stated that “it has become apparent that the
larger variations from substantial equality are too great to be justified by any state interest
so far suggested.” The cases cited by Gaffiey as having “much smaller, but nevertheless
unacceptable deviations,” include Swann v. Adans, 385 U.S. 440 (1967) (20.65% overall
deviation in the Senate and 33.55% overall deviation in the House): Kilgariin v. Hill, 386
U.S. 120, 122-123 (196 7) (26.48% overall deviation), and Whitcombv. Chavis, 403 U.S. 124,
161 (1971) (28.20% overall deviation in the Serate and 24.78% overall deviation in the
House).

The population standards applicable to state legislative districts have been extended
to other local elected bodies, including school boards. Reno v. Bossier Parish School Bd.,
528 U.S. 320, 327 (2000); Hadley v. Junior College District of Metropolitan Kansas, 387
U.S. 50, 54 (1970); Daly v. Hunt, 93 F.3d 1212 (4™ Cir. 1996). Thus, the districts for
election of the members of the Board must meet the population equality standards that have
been set by the Courts,

Tae 29.52% deviation between the Board member districts as drawn by Senate Bill
657 and House Bill 1239 is in the range that the Court has suggested might be per se
unconstitutional.” However, because there has been no definite decision on this ground, we
cannot say that the plan is clearly unconstitutional on this ground.

The primary justification that has been recognized by the Supreme Court for overall
deviations in excess of 10% is to keep political subdivisions from being split between
districts, Brown v. Thomson, 462 U.S. 835, 842 (1983); Mahan v. Howell, 410 U.S. 315,
325-326 (1973); Abaze v. Mundr, 403 US. 182, 185 (1971); Reynolds v. Sims, 377 U.S. 533,

*Ttis true that the Supreme Court once upheld a plan giving a representative to a very small
county, resulting in a overall deviation 0of89%. Brown . Thomson, 462 U.S. 835 (1983). However,
in that case the challenge was made only to the single district, and not to the plan as a whole. /d. at
§46. When the statewide redistricting was challenged after the next census, the new plan, which had

aoverall deviation of §3%. was “ound invalid. Gorin v. Karpan. 775 F.Suon. 1430 (D.Wvo. 19013,
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378,580 (1964). Other traditional redistricting criteria, such as compactness and contiguity,
may provide a justification, Reynolds v. Sims, 377 U.S. 533, 578 (1964), as may preserving
the cores of prior districts, and avoiding contests between incumbent Representatives,
Karcher v. Daggett, 462 US.725, 740 {1983). Any of these justifications may be rejected,
however, ifthey are not followed consistently, Larios v. Cox, 300 F.Supp.2d 1320(N.D.Ga.),
summarily affirmed Cox v. Larios, 542 U.S. 947 (2004), or they could have been achieved
with a smaller deviation, Kifgarlin v. Hill, 386 U.S. 120, 123 (1967).

While this office lacks the time and resources to do a full analysis of the plan in the
time allotted for bill review, it does not appear that any of the above criteria would serve o
justify a overall deviation of this size. It does not appear that the deviation arises from the
need to keep a municipality together, and municipalities are splitin other parts of the County,
including Bowie, College Park, Glenarden and New Carrollton. The plan as it appears in the
final bills is not significantly more compact or contiguous than the plan that appeared in the
bills as introduced. Moreover, the districts are not based to any great extent on the districts
under current law. Thus, we are forced to conclude that the plan for the districts included in
the bill is unconstitutional.

Bzcause the plan is the major substance of the bill, and because the remainder of the
bill cannot be given effect unless the plan is changed, it is our view that the unconstitutional
plan is not severabie from the remainder of the bill. Therefere, we cannot recommend that
this bill be signed.

Very truly y

< Douglas F. Gansler
Attorney General

DFG/KMR/kmr
SB657_HBI1239B.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable C. Anthony Muse
The Honorable Barbara A. Frush
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Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Drafting Tips:

Senate Bill 979 and House Bill 1344/Chapter 474 of 2007

Frederick County Commissioners — Zoning and Planning — Public Ethics

May 4, 2007

Whether a bill that prohibits a zoning applicant in a certain county from
making a political contribution to a member of the board of county
commissioners of that county during the pendency of the application is an
unconstitutional infringement of the free speech guarantees of the federal
and State constitutions.

Senate Bill 979 and House Bill 1344/Chapter 474 of 2007 prohibit certain
zoning applicants in Frederick County from making political contributions
to members of the Board of County Commissioners of Frederick County
during the pendency of the application. The bills also prohibit a board
member from participating in the proceedings on an application if the
member or the member’s campaign received a contribution from an
applicant during the pendency of the application.

The Attorney General notes that Senate Bill 979 and House Bill 1344 were
patterned after the Prince George’s County ethics law that, even though
more widely drawn than the bills under review, survived constitutional
challenges in the 90’s. See, Porten Sullivan Corp. v. State, 318 Md. 387
(1990); see also, State v. Prince Georgians for Glendening, 329 Md. 68
(1993). In support of the bills, the Attorney General was able to point to a
large number of courts that have upheld the constitutionality of total bans
on individual contributions by various professions and persons whose
political activity raised concerns of corruption or conflict of interest.
Addressing the concerns raised by quid pro quo corruption (or its
appearance) serves as a substantial government interest that survives First
Amendment scrutiny.

Drafters should be aware that legislation with narrowly drawn limits
on political contributions to an office holder by a person doing
business with the governmental bodies served by the office holder will
likely survive a constitutional challenge that is based on a claim that
the restriction is violative of First Amendment rights. Courts have
upheld this type of legislation on the grounds that it serves a
legitimate governmental purpose of protecting against public
corruption.
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May 4, 2007

The Honorable Martin O’Malley
Govemnor of Maryland

State House

Annapolis, Maryland 21401-1991

Dear Governor O’Malley:

We have reviewed for constitutionality and legal sufficiency SB 979 and HB 1344,
identical bills which would orohibit certain zoning applicants in Frederick County from
making a political contribution to a member of the Board of County Commissioners during
the pendency of the application.' In our view, the legislation would not violate the free

‘ The legislation defines:

(I)  “Contribution” as “a payment or transfer of money or
property worth at least $100, calculated cumulatively
during the pendency of the application, to a candidate or
a treasurer or political committee of a candidate” and

“Pendency of the application™ as “any time between the
acceptance by the County Department of Planning and
Zoning of a filing of an application and the earlier of:

(1) 2 years; or
(2) theexpiration of 30 days after:
() the Board has taken final action on the

epplicatior; or
61

104 LEGISLATIVE SERVICES BUILDING - 90 STATE CIRCLE - ANNAPOLIS, MARYLAND 21401
416:946-5600 « 301-970-5600 - Faxt 410-946-5601 - TDD 410-9468-5401 - 301-970-540!



The Honaorable Martin O'Malley
Page 2
May 4, 2007

speech guarantees of the Federal and State constitutions.

Senate Bill 979 / House Bill 1344 not only prohibits “developer” contributions, but
also provides that:

After an application has been filed, a board member may not vote or
participate in any way in the proceedings on the application if the board
member or the treasurer or political commitiee of the board member received
a contribution from the applicant during the pendency of the application.

The legislation is pattemed in large party on the “Prince Georges Ethics Law”, now
codified at §§15-829 - 15-835 of the State Government Article, whose earlier versions were
subjected to constitutional challenge in Porten Suliivan Corp. v. State, 318 Md. 387 (1990)
and State v. Prince Georgians for Glendening, 329 Md. 68 (1993).2

In a number of respects, the Frederick County legislation 1s narrower than the Prince
George’s County statute. For example, the former does not affect zoning “agents”, has a
narrower definition of “contribution” and allows some contributions, viz., those of less than
$100. On the other hand, both legislative schemes do not attempt to regulate core political
speech, viz.,, independent candidate expenditures by developers and volunteer activity, cf.
Election Law Article §13-322.* Nor do these measures affect contributions to nonincumbent
candidates.

Senate Bill 979/ House Bill 1344 serves a substantial government interest by taking
aim at a discreet class of contributors whose political activity raises concerns of quid pro que
corruption (or its appearance) and conflicts of interest on the part of incumbent office
holders / zoning decision-makers. Thus, the legislation is notdrawn into question by the U.S.

(I) the application is withdrawn”.

2 Although the Prince George’s legislation was challenged on First Amendment
grounds, both appellate decisions were decided on the basis of a one-subject violation. The
only court to read free speech contentions was the Circuit Court for Prince George’s County,
which in 1989 rejected the plantiff’s challenge.

? The Frederick County legislation applies only to contributions of money

and property, not any “other thing of value”. Compare Election Law Article, §1-101(0).
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Supreme Court’s recent decision in Randall v. Sorrell, 126 S. Ct. 2479 (2006), which
invalidated Vermont’s strict and general contribution limits - - $200 - $400 for candidates
for state office - - as too low to survive First Amendment scrutiny. See 2007 WL 778907
(Tenn. A.G.)(distinguishing Randall in upholding an in-session ban on contributions to
members of the General Asssmbly).

On the other hand, most courts have upheld the constitutionality of total bans on
individual contributions by various professions and persons whose political activity raised
concerns of corruption or conflict of interest. See e.g. North Carolina Right to Life Inc. v,
Bartletr, 168 F. 3d 705 (4" Cir. 1999), cert. denied, 528 U.S. 1153 (2000)(lobbyists); Blount
v. SEC, 61 F. 3d 938 {(D.C. Cir. 1997), cert. denied, 517 U.S. 1119 (1996)(municipal
securities professionals); Gwinn v. State Ethics Commission, 426 S.E. 2d 890(Ga.
1993)(insurers); Schiller Park Colonial Inn, Inc. v. Berz, 349 N.E. 2d 61 (I11. 1976)(liquor
licensees); In re. Petition of Soto, 565 A. 2d 1088(N.J. Sup. 1989), cert. denied 583 A. 2d
310 (N.J. 1990), cert. denied 496 U.S. 937 (1990) and Casino Association of Louisiana v.
State of Louisiana, 820 So. 2d 494 (La. 2002), cert. denied, 537 U.S. 1226 (2003 )(casino
officers and employees). See also 2 U.S.C. §441C (banning individual contributions by
government contractors).

In our view, this array of authorities supports the constitutionality of SB 979 / HB
1344 as narrowly drawn and serving a substantial government interest.

/~) Very tryrs,
/
Douglas F. Gansler
Attorney General

DFG/RAZ/as
(2007 BR) sb979 / hb 1344

cc:  Joseph Bryce
Secretary of State
Karl Aro
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First Amendment — Freedom of Speech

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 252/Chapter 537 of 2007

Anne Arundel County — Roadside Advertising or Solicitation of Money or
Donations — Prohibition

May 15, 2007

Whether a bill that prohibits a person from standing in a highway to
advertise a message is an unconstitutional infringement of the First
Amendment to the U.S. Constitution.

Senate Bill 252/Chapter 537 of 2007 includes a provision that prohibits a
person in Anne Arundel County from standing in a highway to “advertise
any message.”

The First Amendment to the U.S. Constitution states that “Congress shall
make no law ... abridging the freedom of speech.” This prohibition has
been applied to state and local governments by way of the Fourteenth
Amendment. Eanes v. State, 318 Md. 436, 445 (1990). A Maryland court
will subject a restriction on the exercise of free speech to a “searching
scrutiny.” Id. at 446. First, the court will determine the nature of the
forum at issue. Id. at 447. If a public forum, like a highway, the
government may only restrict speech if the restriction is content neutral
and narrowly tailored to serve a significant government interest. In
addition, the restriction must “leave open ample alternative channels for
communication of the information.” Warren v. Fairfax County, 196 F.3d
186, 190 (4" Cir. 1999) (quoting Ward v. Rock Against Racism, 491 U.S.
781, 791 (1989)).

The Attorney General concedes that the advertising prohibition in the bill
is content neutral and that concern for public safety on the highways is a
legitimate and significant State interest. The total ban on standing in a
highway to advertise any message, however, is not narrowly tailored,
according to the Attorney General. Since the advertising ban applies to
any message rather than merely to advertising that distracts drivers or
impedes them from seeing traffic controls or causes other safety hazards,
the bills are overbroad and burden more speech than necessary to further
the State’s legitimate public safety concern. In the words of one court, the
bills suppress “too much speech.” City of Ladue v. Gilleo, 512 U.S. 43, 47
(1994). The Attorney General advises, therefore, that the advertising
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provision will not survive a constitutional challenge and should not be
enforced by local officials or the State’s Attorney.

When drafting a bill that limits speech in a public forum, the drafter
should remember that it is insufficient that the restriction is content
neutral and that the State has a significant purpose, such as public
safety, for legislating in the area. Courts will scrutinize the legislation
to ensure that it has been drafted as narrowly as possible. If a law
disallows both speech that is included within the area of legitimate
State concern and speech that is not, a court will likely void the statute
as an infringement on the First Amendment.
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May 15, 2007

The Honorable Martin J. 0’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 252
Dear Governor O’Malley:

We have reviewed the constitutionality and legal sufficiency of Senate Bill 252,
which concerns highway advertising and solicitation of money or donations. While the
bill may be signed into law, in our view a severable portion is unconstitutional and should
not be enforced. While the provision banning highway solicitations is constitutional, the
provision banning highway advertising is not because it is not narrowly tailored and it is
overbroad, thus it violates the First Amendment.

The legislation provides that in Anne Arundel County, “A person may not stand in
a highway to: (1) Solicit money or donations of any kind from the occupant of a vehicle;
or (2) Advertise any message.” Highway is defined as:

(1) “Rights-of-way, roadway surfaces, roadway subgrades, shoulders, median
dividers, drainage facilities and structures, related stormwater management
facilities . and structures, roadway cuts, roadway fills, guardrails, bridges,
highway grade separation structures, railroad grade separations, tunnels,
overpasses, underpasses, interchanges, entrance plazas, approaches, and other
structures forming an integral part of a street, road, or highway, including
bicycle and walking paths; and
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(2)  Any other property acquired for the construction, operation, or use of the
highway.” ;

The First Amendment states that “Congress shall make no law ...abridging the
freedom of speech.” U.S. Const. amend. I. “The command of the first amendment...1s
directed with equal force, by way of the fourteenth amendment, to state and local
governments.” Eanes v. State, 318 Md. 436, 445 (1990). The Court of Appeals further
instructed that “[t]he fundamental imporiance of free speech in our constitutional scheme
requires. ..that restrictions on its exercise be subjected to searching scrutiny.” Id. at 446,

The analysis begins by determining the nature of the forum at issue. Id. at 447,
The forum here is a public forum. “Public streets are the archetype of a traditional public
forum... ” Frisby v. Schultz, 487 U.S. 474, 480-481 (1988). “Identifying public streets
as traditional public fora are not accidental invocations of a “cliche, but recognition that
‘[w]hatever the title of streets and parks may rest, they have immemorially been held in
trust for the use of the public.” Id. (quoting Hague v. CI0, 307 U.S. 496, 515 (1939)).

In 2 public forum, the government may restrict speech if the restriction is content
neutral and narrowly tailored to serve a significant government interest; in addition, the
restriction must “leave open ample alternative channels for communication of the
information.” Warren v. Fairfax County, 196 F.3d 186, 190 (4th Cir. 1999)(quoting
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)). Both the solicitation ban and
the message ban in the legislation are content-neutral. In addition, concern for public
safety is a significant state interest. Traffic and safety concerns have been upheld as valid
state interests justifying “bans of certain speech in areas in close proximity to streets with
moving traffic, including median strips, as reasonable time, place, or manner restrictions.”
Warren, 196 F.3d at 198. See also Sun-Sentinel Co. v. Hollywood, 274 F. Supp. 2d 1323,
1331 (S.D. Fla. 2003)(“it is undisputed that the state has significant interests in vehicle
and pedestrian safety and the free flow of traffic”).

' This definition was apparently taken from § 8-101(i) of the Transportation

Article. Before the bill was amended in the House to add this definition, an advice letter
concluded that the measure as it passed the Senate was constizutional, See Letter of
Advice to the Honorable Janzt Greenip and the Honorable Tony McConkey, dated March
20, 2007.
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On the question of whether the legislation is narrowly tailored to meet the State’s
public safety concern, we analyzed whether it “targets and eliminates no more than the
exact source of the ‘evil’ it szeks to remedy.” Frisby, 487 U.S. at 485. See also Knowles
v. Waco, 462 E.3d 430 (5th Cir. 2006)(holding that city ordinance that prohibited all
“sireet activities” and “public assemblage” in school zones “sweeps far more broadly than
is necessary to further the city’s legitimate concern of enhancing the safety and welfare of
schoolchildren and others using Waco’s public rights of way”). The prohibition need not
be the least restrictive or least intrusive means; it is narrowly tailored “so long as
the...regulation promotes a substantial government interest that would be achieved less
effectively absent the regulation.” Ward, 491 U.S. at 799.

The ban on solicitation in Senate Bill 252 is narrowly tailored. As the court noted
i ACORN v. Phoenix, a ban on solicitation from persons in vehicles is narrowly tailored
to assure “free movement of vehicle traffic on city streets.” 798 F.2d 1260, 1268-1269
(9th Cir. 1986). Moreover, “successful solicitation requires the individual to respond by
searching for currency and passing it along to the solicitor....The direct personal
solicitation from drivers distracts them from their primary duty to watch the traffic and
potential hazards in the road, observe all traffic control signals or warnings, and prepare
to move through the intersection.” Id. at 1269. In addition, a person soliciting donations
has ample alternative channels. Id. at 1271 (“with the myriad and diverse methods of
fund-raising available in this country, including solicitation on the sidewalk from
pedestrians, canvassing door-to-door, telephone campaigns, or direct mail, it strains
credulity to believe that ACORN is left without ample alternatives”). See also Sun-
Sentinel, 274 F. Supp. 2d at 1331-1332; Letter of Advice on H.B. 250, dated Feb. 21,
2007.

Unlike the solicitation ban, which targets activity at occupants of vehicles, the total
ban on standing in a highway to advertise any message is not narrowly tailored. Rather
than prohibiting advertising that distracts drivers or impedes them from seeing traffic
controls or causes other safety hazards, the legislation prohibits the display of any
message regardless of whether it furthers the State’s legitimate public safety concem.
Thus, it burdens more speech than necessary. “Although prohibitions foreclosing entire
media may be completely free of content or viewpoint discrimination, the danger they
pose to the freedom of speech is readily apparent - by eliminating a common means of
speaking, such measures cin suppress 100 much speech.” City of Ladue v. Gilleo, 512
U.S. 43, 47 (1994)(banning all signs on private property, even if done without regard to
content, violated the First Amendment). “Access to the ‘streets, sidewalks, parks, and
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other similar public places...for the purpose of exercising [First Amendment rights]
cannot constitutionally be denied broadly...” Grayned v. City of Rockford, 408 U.S. 104,
117 (1972).

Although the State could legitimately prohibit the posting of signs in the public
right-of-way, by equating humans with stationary signs, the legislation goes too far. In
City Council of Los Angeles v. Taxpayers for Vincent, the Supreme Court upheld an
ordinance banning the posting of signs on public property. 466 U.S. 789 (1984). In
determining that the ordinance did not violate the First Amendment, the Court noted that
the ordinance curtailed no more speech than necessary to protect the government’s
legitimate interest in stopping “the visual assault on the citizens of Los Angeles presented
by an accurnulation of signs pested on public property.” /d. at 807-810. In doing so, the
Court recognized that individuals were free to communicate “in the same place where
posting of signs on public property is prohibited.” Id. at 812. See also Ti ucker v. City of
Fairfield. 398 F.3d 457 (6th Cir. 2005)(finding that city’s ban on the display of a
temporary and movable inflatable rat balloon during a protest by individuals that took
place on the public right of way between two highways was not narrowly tailored).

To address the State’s concerns about public safety, it would not violate the First
Amendment to enact a specific and narrowly tailored statute that would prohibit messages
that may cause safety and traffic hazards to drivers and pedestrians. Buta justification for
a total ban that “evokes images of freeways strewn with human carcasses and wrecked
automobiles—the detritus of tigh-speed collisions between drivers distracted by activity
on freeway overpasses—overpasses teeming with demonstrators competing to display
their message to the motoring public. There is no basis for such wild .imaginings.”
Sanctity of Human Life Network v. California Highway Patrol, 129 Cal. Rptr. 708, 719
(App. Ct. 2003)(concurring opinion arguing that an overpass was a public forum). The
majority in that case determined that the highway patrol did not violate protesters’ First
Amendment rights by stopping them from displaying signs during rush hour at a busy
highway where the display caused traffic congestion, but noted that there could be a
situation where there would be a free speech violation. “Many variables, such as traffic
congestion, safety, and the exercise of the [highway patrol]’s statutory authority, may
combine to change whether the [highway patrol] may appropriately interfere with
plaintiffs’ activities in any givzn situation.” /d. at 7182

2 The court upheld the highway patrol’s actions as a valid exercise of their statutory

emergency powers to expedie traffic and ensure safety. But the court went on to add
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We also considered whether each ban was overbroad. A statute that “seeks to
prohibit such a broad range of protected conduct” is overbroad and thus, uncorstitutional
on its face. Vincent, 466 US. at 796. An overbroad statute could have a chilling effect
on free speech. Eanes, 318 Md. At 464. But finding a statute overbroad “is ‘strong
medicine’ and should be used sparingly. It should not be invoked when a limiting
construction can be placed on the statute.” Id. at 465 (quoting Broderick v. Oklahoma,
413 U.S. 601 (1973)). “There must be a realistic danger that the statute itself will
significently compromise recognized first amendment protections...” Id. (citing Vincent,
466 U.S. at 801). Such adanger is not present with regard to the ban on solicitation. See
Sun-Sentinel, 274 F. Supp. 2d at 1330 (holding that plain language of ban or scliciting
money from occupants in vehicles will not encompass protected activity).

On the other hand, itis our view that the ban on making any message from the
broadly defined “highway” area’ carries a significant risk that valid expressions that are
clearly protected by the First Amendment will be chilled. The court in Sun-Sentinel, in
fact, reasoned that the solicitation ban was not overbroad because it did not reach
individuals who stand on the sidewalk or the median and who did not solicit occupants of
vehicles. Id. at 1332. See aiso Vincent, 466 U.S. at 809 (distinguishing the ban on public
signs, which was not overbroad, from ordinances that prohibited activities such as
handbilling, which were overbroad). “There, individual citizens were actively exercising
their right to communicate directly with potential recipients of their message. The
conduct continued only while the speakers or distributors remained on the scene.” Id.
See also Eanes, 318 Md. at 456 (sound ordinance constitutional because speaker could
still present his or her message a number of other ways in the street, including “use of
placards™). The message ban in Senate Bill 252 will reach individuals who are doing no
more than standing on the side of the road, expressing a message.

“[T]he mere fact that one can conceive of some impermissible applications is not
sufficient to render [the legislation] susceptible to an overbreadth challenge,” Vinceni,
466 U.S. at 800. In this case, howsver, the number of permissible applications are
dwarfed by the vast number of potential impermissible applications. While the ban could
legitimately be applied to a situation akin to that in Sanctity of Human Life Network, that

that if “expressive activities on freeway overpasses” were “the temrifying problem”
suggested, then the legislaure should snact a “specific and narrowly tailored statute”.

3 A more narrowly defined place restriction could include the one used in Sun-Sentinel,
which prohibited the standing “in the portion of a roadway paved for vehicle traffic.”

71



The Honorable MartinJ. O'Malley
Page 6
May 135, 2007

is, where the activity was causing traffic disruption, there are easily hundreds of other
potential instances where the legislation bans protected, expressive speech. A few
examples quickly come to mind: holding an American flag, walking in a group of
political supporters with similar campaign t-shirts, holding a sign advertising a car wash
(0 benefit a certain school, holding a sign that says “Repent,” wearing a t-shirt that says
“male levees, not war,” wearing a peace symbol.,

The ban at issue is similar to the situation in Board of Airport Commissioners v.
Jews for Jesus, 482 U.S. 569 (1987). There the board banned all expression in the
airport. In finding the statute overbroad, the Court reasoned that by banning all First
Amendment activities in the terminal area, the ban was not limited to expressions that
caused problems such as congestion or disruption but would include activities such as
wearing campaign buttons or symbolic clothing. Id. at 575. The Court went on to
conclude that the statute was unconstitutional on its face, stating “it is cifficult to imagine
that the resolution could be limited by anything less than a series of adjudications, and the
chilling effect of the resolution on protected speech in the meantime would make such a
case-by-case adjudication intolerable.” Id. at 576.

In sum, it is our view that while the solicitation ban in Senate Bill 252 1s
constitutional, we do not believe that the total ban on advertising will survive a facial
challenge to its constitutionality. Senate Bill 252 has a severability clause that if any
provision is held invalid “for any reason in a court of competent jurisdiction, the
invalidity does not affect other provisions or any other application of this Act.” Thus, the
bill may be signed into law and its solicitation provisions given effect. However, it is our
view that the advertising provision should not be enforced by local officials or the State’s

Attorney.
m Sigeerely,
G A
Douglas F. Gansler
Attorney General
DFG:SBB:as _
cc: Joseph Bryce
Secretary of State
Karl Aro
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First Amendment — Access to Information

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

House Bill 1409/Chapter 651 of 2007

Insurance — Fraud — Intentional Motor Vehicle Accidents, Creation of
Documentation of Motor Vehicle Accidents, and Reports

May 15, 2007

Whether a bill that limits access to a report compiled by a law
enforcement agency concerning a motor vehicle accident to only certain
individuals for a specified period and requires such persons to present a
statement that the person will not knowingly disclose the information in
the report to a third party for commercial solicitation of an individual
listed in the report is a violation of the First Amendment to the U.S.
Constitution.

House Bill 1409/Chapter 651 of 2007 includes provisions that, for 60 days
following the filing of a report compiled by a law enforcement agency
concerning a motor vehicle accident, access to the report is limited to the
individuals involved in the accident, their legal representatives and
insurers, a State’s Attorney or other prosecutor, a representative of a
victims’ services organization, an employee of a newspaper or a radio or
television station licensed by the Federal Communications Commission,
and an authorized unit of the local, State, or federal government. A person
granted access under these provisions must produce a valid driver’s
license or State-issued identification card, prove that the person is
authorized to access the report, and present a statement that, during the 60-
day restricted period, the person will not use the report for commercial
solicitation of an individual listed in the report and will not knowingly
disclose the information to a third party for commercial solicitation of
such an individual.

In Los Angeles Police Department v. United Reporting Publishing
Corporation, 528 U.S. 32 (1999), the Supreme Court addressed a
constitutional challenge to a California statute that required a law
enforcement agency to restrict access to the names and addresses of
persons arrested by the agency and the names and addresses of victims of
crimes. The statute required the requester to declare under penalty of
perjury that the request was made for a scholarly, journalistic, political, or
governmental purpose, or that the request was made for investigative
purposes by a licensed private investigator. The statute further required a
statement, under penalty of perjury, that the information obtained under
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Drafting Tips:

the provision would not be used for commercial purposes. Ina 6 to 3
decision, the court upheld the statute, noting that the State “could decide
not to give out arrestee information at all without violating the First
Amendment.” 1d. at 40.

The Attorney General found that House Bill 1409 was significantly similar
to the provisions of the law addressed in the Los Angeles Police
Department case and other precedents allowing governmental limitation of
access to certain information. The Attorney General did note, however,
that the definition of *“newspaper” under the bill would prevent a
publication like the Maryland Bar Journal from obtaining access to a
report for the purpose of preparing an obituary of a bar member. While
this raises the possibility that particular applications of the statute could
lead to successful challenges, the legislation is not facially invalid.

When drafting a bill that restricts access to information in the hands
of a governmental unit, the drafter can provide assurance to the
sponsor that the First Amendment has been held not to be violated in
cases where the restriction rationally serves a legitimate governmental
purpose, like protecting the privacy of accident victims. Nonetheless,
the drafter should consider the possibility that the legislation, as
applied in particular cases, could be subject to a successful
constitutional challenge. For example, a court might find a statutory
restriction to be overly broad when applied to a particular challenger
who has been denied access to information if the basis for the denial
does not serve the stated governmental purpose. Of course, where the
denial of access is shown to be based on some illegitimate factor, such
as a person's political views, the likelihood of a successful
constitutional challenge would be strong.
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The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  House Bill 1409
Dear Governor O’ Malley:

We have reviewed and hereby approve for constitutionality and legal sufficiency,
House Bill 1409, “Insurance - Fraud - Intentional Motor Vehicle Accidents, Creation of
Documentation of Motor Vehicle Accidents, and Reports.” In reviewing the bill, we have
concluded that it does not present a facial violation of the First Amendment.

House Bill 1409 relates to the prevention of insurance fraud. It provides that it is a
fraudulent insurance act for a person to organize, plan or knowingly participate in an
intentional motor vehicle accident or a scheme to create documentation of a motor vehicle
accident that did not occur, with the purpose of submitting a claim under a policy of motor
vehicle insurance. The bill further places limitations on access to a report compiled by a law
enforcement agency concerning a motor vehicle accident. Specifically, for the 60 days
following the filing of the report, access is limited to the individuals involved in the motor
vehicle accident, the legal representatives of individuals involved in the motor vehicle
accident, the insurers of individuals involved in the motor vehicle accident, a State’s
Attorney or other prosecutor, a representative of a victim’s services organization, an
employes of a radio or television station licensed by the Federal Communications
Commission, an employee ofa newspaper, and a unit of local, State, or federal government
that is otherwise authorized to have access to a report in furtherance of the unit’s duties. A
person who is granted access under these provisions must present a valid driver’s license or
other State-issued identification card, prove that the person is authorized to access the report,
and present a statement that, during the 60 days that access to the report is restricted, the
person will not use the report for commercial solicitation of an individual listed in the report

and will not knowingly disclose the information in the report to a third party for commercial
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solicifation of an individual listed in the repott. The bill further specifies that it *“does not
prohibit the dissemination or publication of news to the general public by any legitimate
media entitle to access reports.” A person who obtains a report in violation of the bill is
guilty of a felony and subject to a fine not exceeding $10,000 and imprisonment not to
exceed 15 years or both. An officer of a law enforcement agency who knowingly discloses
a report to a person who is not entitled to access the report is guilty of a felony and is subject
to a fine of up to $10,000 or imprisonment not exceeding 135 years or both. No penalty is
provided for a person who uses a report for commercial purposes, or for a person who is not
an officer of a law enforcement agency who discloses information in the report to a third
person for the purposes of commercial solicitation.

The bill defines the term “newspapear” to include a newspaper of general circulation
that is published at least once a week, includes stories of general interest to the public, and
is used primarily for the dissemination of news. It further states that “newspaper” does not
include a publicatjon that is intended pnimarily for members of a particular profession or
occupational group, with the primary purpose of advertising, or with the primary purpose of
publishing names and other personal identifying information regarding parties to a motor
vehicle accident.

This portion of the bill, including the definition of newspaper, comes from a proposed
amendment to the Automobile Insurance Fraud Model Act, which already places a 60 day

limitation on the availability of accident reports. The amendment proposes a new Section
5C, the draft of which, dated February 28, 2007, provides:

Motor vehicle aceident or crash reports, held by any law enforcemnent,
state or local agency ... may be made immediately available to the parties
involved in the crash, their legal representatives, their licensed insurance
agents, their insurers or insurers to which they have applied for coverage,
persons under contract with such insurers to provide claims or underwriting
information, prosecutorial authorities, state licensed or state anthorized victim
services programs, radio and television stations licensed by the Federal
Communications Cermnmission, newspapers qualified to publish legal notices
under apphcable state law published once a week or more often, available and
of interest the public generally for the dissemination of news. For the purposes
of this section, the following products or publications are not newspapers ag
referred to in this section: those intended primarily for memberts of a particular
profession or occupational group; those with the primary purpose of
distributing advertising; and those with the primary purpose of publishing
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names and other personal identifying information conceming parties to motor
vehicle crashes.

Many cases have addiessed the constitutionality of limits on access to information
designed to prevent its use for cornmercial purposes. In Los Angeles Police Depariment v.
United Reporting Publishing Corporation, 528 U.S.32 (1999), the Suprame Courtaddressed
a constitutional challenge to a California statute that required a law enforcement agency to
restrict access to the names and addresses of persons arrested by the agency and the names
and addrzsses of victims of crimes. California Government Code § 6254(f)(3). The statute
required the requester to declare under penalty of perjury that the request was made for a
scholarly, journalistic, political or governmental purpose, or that the request was made for
investigative purposes by a licensed private investigator, The statute further stated that
information obtained under the provision could not be used, or furnished to a third person,
1o sell a product or a service to any person, and required a declaration to that effect to be
made under penalty of perjury.

In the decision of the Court, Justice Rehnquist held, joined by six other justices, held
that the statute was not subject to facial chalienge. The Court accepted the State’s
characterization of the statute as “a law regulating access to information in the hands of the
police department,” and noted that the Sfate “could decide not to give out arrestee
information at all without vielating the First Amendment.” d. at 40. Thus, where plaintiff
had not attempted to qualify for access to the information, and was not subject to threat of
prosecution, cutoff of funds, or other harm, the Court took the view that a facial challenge
was not viable.

While the decision of the Court leaves open the possibility that an as applied challenge
to the statute could be successful, the concurring opinions give some reason to believe that
anas applied challenge would also facesignificant hurdles. Justice Ginsburg, joined by three
other justices, suggested that a limitation of this sort is legitimate so long as the
determination of who gets access was not based on some illegitimate factor, such as persons
whose political views agreed with the party in power, and described the statute as placing no
prohibizion on the use of the information to speak to or about arrestees. They also noted that,
as a practical matter, a constitutional interpretation allowing selective disclosure made it less
likely that a state would choose to allow no disclosure at all. Justice Scalia, joined by Justice
Thomas, disagreed that the statute was necessarily immune from an as applied challenge, but
did not address the issue on the merits. Only two justices would have found the statute
facially unconstitutional, stating that while the State could refuse access altogether or allow
access to a limited group of users with a special and legitimate need for the information,
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where it allowed access to most and denied it to a small group it would constitute
“unconstitutional discrimination.”

Following the decision in Los Angeles Police Department, the Supreme Court
summarily vacated a decision that had found a Kentucky statute restricting access to accident
reports to be invalid.  Amelkin v. McClure, 528 U.S. 1059 (1999). - That statute,
Ky.Rev.Stat Ann. § 189.635, made accident reports confidential except when produced
pursuant to a subpoena or court order, to the parties to the accident, to the parents or
guardians of a minor who was a party to the accident, and to the insurers and attorneys ofthe
parties to the accident. The statute also permitted the report to be made available to a news-
gathering organization “solely for the purpose of publishing or broadcasting the news.” On
remand, the Sixth Circuit upheld the statute as applied to chiropractors and lawyers seeking
access for purposes of solicitation. Amelkin v. McClure, 330 F.3d 822 (6" Cir. 2003), cert.
denied, 540 U.S. 1050 (2004). The Court found that the statute, “insofar as it applies to the
plaintiffs, does not restrict or even regulate expression. Rather, it simply restricts access to
confidential information possessed by the government.” Jd. at 827. Deciding that the statute
did not violate the First Amendment, the Court ultimately applied rational basis scrutiny
under the Equal Protection Clause, holding that the provision was rationally related to the
State’s interest in protecting the privacy of accident victims.

In Spottsville v Barnes, 135 F.Supp.2d 1316 (N.D.Ga. 2001) affirmed 2002 WL
369911 (11" Cir. 2002) a federal district court upheld a Georgia statute, Ga.Code Ann. § 50-
18-72(4.1) which restnicted access to motor vehicle accident reports 1o a person whose name
or identifying information appears in the report, an attorney or representative of that person,
or a person who could show that he or she has a personal, professional or business
connection with a person in the accident, own or lease an interest in property alleged to have
been damaged in the accident, was injured in the accident, was a witness to the accident, is
the insurer of a party to the accident, s a prosecutor or a publicly employed law enforcement
officer, is alleged to be liable to another party as a result of the accident, is an attormey who
needs the report for an investigation of a crinnnal matter or of a potential claim that the
roadway, railroad crossing or intersection is unsafe, is gathering information as a
representative of a news media organization, or is conducting research in the public interest
for such purposes as accident prevention, prevention of injuries or damages in accidents, or
other similar purposes.

The Cour: held that the Act is “at most nothing more than a govemmental denial of
access to information.” [d. at 1322, As a result, the Court found that the statute did not
implicate First Amendment rights, and that a “private investigator seeking information for
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commercial solicitation has no First Amendment constitutional right of special access to
motor vehicle accident reports.” Id. at 1323, Some cases decided prior to the decision in
Los Angeles Police Department had reached similar conclusions. See Lanphere & Urbaniak
v. Colorado, 21 F.3d 1508 (10* Cir. 1994) (Barring access to criminal justice files whers
access sought for purpose of soliciting business for pecuniary gan); DeSalvo v. Louisianc,
624 So.2d 897 (1993), cert. denied, 510 U.S. 1117 (1994) (Prohibition on disclosure of
accident records to any other than a party the press and certain contractors).

House Bill 1409 is significantly similar to the provisions of the California law that
were held not to be susceptible to facial challenge in the Los Angeles Police Department
case. Itbars access exceptto certain persons for certain purposes, and requires a statement
that the material will not beused for solicitation or providedto others for that purpose. Thus,
itis our view that this provision, like the one mvolved in Los Angeles Police Departinent, is
not susceptible to facial challenge. It is also our view that the law could be upheld in many
of its possible applications. We note, however, that the definition of newspaper in the bill
would prevent the Maryland Bar Journal from obtaining access to an accident report for the
purpose of preparing an obituary concerning the death of ameniber. This type of application
could lead to a successful challenge to particular-applications of the statute, but would not
render it facially invalid.

Moreover, it is our view that the definition of “newspaper” is not irrational in light of
the interest in preserving the availability of this information for publications thatare focused
on the dissemination of timely news. Cf. Curtis Publishing Company v. Buits, 388 U.S. 150
(1967) (Drawing distinction in level of care required for publication of “hot news.™).
Therefore, it is our view that the bill may be signed into law.'

"In Ficker v. Utz, Civil Action No. WN-92-1466 (D.Md. September 30, 1992), Judge
Niclkerson granted a preliminary injunction against enforcement of State Government Article § 10-
616(h), which then required a custodian to deny inspection of a record relating to police reports of
traffic accidents and traffic citations filed in the Maryland Automated Traffic System to any attomey
who was not the zttorney of record of a person named 1in the record or a person employed by,
retained by, associated with, cr acting on behalf of an attorney who is not an attorney of record, if
the purpose of the request was (o solicit or market legal services. The State did not appeal from this
decision. [t is our view that the decision in Ficker v. Utz does not indicate that the provisions of
House Bilt 1409 must be fouad invalid as the section in that case worked a much more focused
discrimination against specific commercial speech thanis the case here. However, we also note that
the subsequent cases raisc significant questions about the continued viability of the decision in
Ficker v. Uz, 79
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Very truly youps,
Douglas F. Gansler
Attorney General

DFG/KMR/kmr

HB1409.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Dereck Davis
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Federal Preemption — Human Trafficking

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 606/Chapter 340 and House Bill 876/Chapter 341 of 2007

Human Trafficking, Extortion, and Involuntary Servitude

April 18, 2007

Whether a bill that makes human trafficking a State criminal offense is
void due to being preempted by earlier federal legislation addressing
human trafficking.

Senate Bill 606/Chapter 340 and House Bill 876/Chapter 341 of 2007
make human trafficking a criminal offense under Maryland law. The U.S.
Congress in 2000 similarly made such conduct a federal crime by enacting
the “Trafficking Victims Protection Act.” The federal Act was amended
and reauthorized in 2003. Neither of these federal acts contains a
“preemption” clause expressly prohibiting state governments from
legislating in this area.

Although a federal statute does not expressly preempt state laws, “when
the scope of a statute indicates that Congress intended federal law to
occupy a field exclusively, or when state law is in actual conflict with
federal law” the federal law can implicitly override state law. Sprietsma v.
Mercury Marine, 537 U.S. 51, 63-64 (2002).

In reviewing Senate Bill 606 and House Bill 876, the Attorney General did
not find that the bills were implicitly preempted by the federal human
trafficking statutes. The Attorney General noted that criminal law (the
subject of the bills) is an area traditionally left to the states, and state
police powers are “not to be superseded ... unless that was the clear and
manifest purpose of Congress.” Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230 (1947). The Attorney General concluded that such an intention
is not manifest in the federal human trafficking legislation. Additionally,
the Attorney General found nothing in the Maryland bills that creates a
conflict with the federal law, noting that “conflict preemption” occurs
when the State law “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.” Volt Info.
Science, Inc. v. Bd of Trustees of the Leland Stanford Junior University,
489 U.S. 468, 477 (1989). Not only is there no preemption by the federal
law, but the Attorney General concluded that Congress intended that the
federal government work with the states regarding human trafficking, even
pointing to the issuance of a model state law in this area made available by
the U.S. Department of Justice.
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Drafting Tips:

A legislative drafter should always consider and understand the
potential impact of federal law on legislation being drafted. Not only
should the sponsor of the bill be apprised if a federal law expressly
preempts State action in the area, but it is good practice to raise the
possibility of implied preemption if the bill conflicts in any way with
the federal legislative scheme or falls into an area that suggests
Congress intends to “occupy the field” completely. In the criminal
law area, states retain their police power to legislate unless Congress
expressly preempts a matter.
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The Honorable Martin J. O’Malley
Govemnor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 606 and House Bill 876

Dear Gevernor O’Malley:

We have reviewed and hereby approve the constitutionality and legal sufficiency of
Senate Bill 606 and House Bill 876, identical bills, which make human trafficking a State
criminal offense. Because the federal govemment has also passed legislation addressing
human trafficking, we examined whether the bills are preempted. It is our opinion that they
are not preempted.

Federal legislation addressing human trafficking include the Trafficking Victims
Protection Act of 2000, Pub. L. 106-386 and the Trafficking Victims Protection
Reauthorization Act of 2003, Pub. L. 108-193. Neither of these acts contains an express
preemption clause, but federal law can implicitly override state law “when the scope of a
stafute indicates that Congress intended federal law to occupy a field exclusively, or when
state law is in actual conflict with federal law.” Sprietsma v. Mercury Marine, 537 U.S. 51,
63-64 (2002)(citations omitted).

Cnminal law is an area traditionally left to the States. The Supreme Court has
explained that “we start with the assumption that the historic police powers of the States were
nol to be superceded...unless that was the clear and manifest purpose of Congress.” Rice v.
Santa Fe Elevaror Corp.,3310U.S. 218,230 (1947). Inaddition, conflict preemption occurs
when the State law “stands a3 an obstacle to the accomplishment and execution of the full
pumposes and objectives of Congress.” Volt Info. Science, Inc. V. Bd. of Trustees of the
Leland Stanford Junior University, 489 U.S. 468, 477 (19389).

83



The Honorable Martin J. O'Malley
Page 2
Apnl 18, 2007

Federal legislation addressing human trafficking provided protections and assistance
for victims of trafficking, expanded activities of the United States on an international level
to prevent trafficking at the outset, and created new offenses and penalties for human
trafficking. Nothing in Senate Bill 606 and House Bill 876 create a conflict with the federal
law. In fact, federal legislation contemplates that the federal government work with state and
Jocal authorities to combat “this deeply troubling, violent and often hidden crime.” See Dept.
of Justice Press Release, Jan. 31, 2007. To help States enact legislation criminalizing human
trafficking, the Department of Justice has made available a model State law, Atthe end of
2006, 27 other States have adopted anti-trafficking laws. See Patrick McGee, “Human-
trafficking bills would toughen law,” £, Worth Star-Telegram, April 5, 2007.

Nor do the bills present any conflict with federal immigration law by making it a
crime to obtain labor services with, among other things, the threat to destroy, conceal,
remove, confiscate, or possess “any immigration or government identification document with
intent to harm the immigration status of another person.”’ “Power to regulate immigration
is unquestionably exclusivelya federal power. But the Court has never held that every State
enactment which in any way deals with aliens is a regulation of immigration and thus per se
preempted by this constitutional power, whether latent or exercised.” DeCanas v. Bica, 424
U.S.351,354-355 (1976). “[Tlhe fact that aliens are the subject of a State statute does not
render it & regulation of immigration, which 1s essentially a determination of who should or
should not be admitted into the country, 2nd the conditions under which a legal entrant may
remamn.” Id. at 355,

For these reasons, 1t is our view that Senate Bill 606 and House Bill 876 are not

preempted by federal law.
N Sincerely,
1y N
‘J{‘;{"’ —t

4
,/];ouglas F. Gansler

Attorney General

DEG:SBRB:as

'Under the bills that provision “does not apply to legilimate efforts by employees or their
representatives to obtewn certain wages, hours, or \\éarking conditions.”
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Title Defect

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Drafting Tips:

House Bill 352/Chapter 392 of 2007
Washington County — Public Facilities Bonds

April 25, 2007

Whether a provision of a bill that requires a county to present to certain
members of the General Assembly a plan to implement a specified
program can be constitutionally given effect when the title of the bill fails
to include any description of that requirement.

House Bill 352/Chapter 392 of 2007 authorizes the County
Commissioners of Washington County to borrow money to finance the
costs of construction, improvement, or development of certain public
facilities in the county. These provisions of the bill are described in the
title of the bill. However, Section 11 of the bill requires the county to
present a detailed plan to implement a county land preservation and
landowner equity program to members of the General Assembly
representing the county. This requirement is not addressed in the title of
the bill.

Acrticle 111, § 29 of the Maryland Constitution provides that “every Law
enacted by the General Assembly shall embrace but one subject, and that
shall be described in its title.” This provision generally requires that a title
“should not only fairly indicate the general subject of the Act, but should
be sufficiently comprehensive in its scope to cover, to a reasonable extent,
all its provisions and must not be misleading by what it says or omits to
say.” Somerset County v. Pocomoke Bridge Co., 109 Md.1 (1908).

The Attorney General points out that while all the other provisions of the
bill are adequately described in the title, the provisions of Section 11 were
omitted completely. Although this omission does not render the title
“clearly misleading or underinclusive”, the provisions of Section 11 “may
not be read as mandatory or given legal effect.” The Attorney General
recommends that the failure to include the study and presentation
provisions of Section 11 in the title be remedied through the annual
curative bill in 2008.

The strict legislative title requirements spelled out in Article 111, § 29

of the Maryland Constitution are intended to ensure that each bill’s

title provides to the General Assembly, the public, and the persons

that may be subject to the requirements of the bill adequate notice
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regarding the legal effect of the bill. When drafting a bill for the
Maryland General Assembly, it is critical that the drafter take care to
ensure that the bill’s title accurately addresses each element of the bill
and, thereby, provides the notice mandated by the State Constitution.
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The Honorable Martin O’ Malley
Govemor of Maryland

State House

Annapolis, Maryland 21401-1991

- Re: House Bill 352

Dear Gavernor O’Malley:

We have reviewed for constimtiopality and legal sufficiency House Bill 352,
“Washington County - Public Facilities Bonds. While we approve the bill for signing, a
portion of the bill is not reflected in the bill’s title as required by Maryland Constitution

Article ITT, § 29. As a result, we recommend that the title be revised in next year’s curative
bill.

HB 332 authonzes and empowers the County Commissioners of Washington County
10 borrow not more than $80,000,000 to finance the costs of the construction, improvement,
or development of certain public facilities in :he County. In addition to spelling out
requirements relating to the issuance, sale, and proceeds of the bonds, the bill in Section 11
contains a provision requiring the County Commissioners to present a plan to implement a
County land preservation and landowner equity program to the members of the General

Assembly representing the County, such plan to establish annual goals for financial support
and acres of land preserved.

Article [11, § 29 of the Maryland Constitution provides, in relevaat part, that “every
Law enacted by the General Assembly shall embrace but one subject, and that shall be
described in its title.” Generally, this provision requires thatthe title “should not only fairly
indicate the general subjectofthe Act, but should be sufficiently comprehensive in its scope
to cover, to a reasonable extent, all its provisions and must not be misteading by what 1t says
or omits to say.” Somerset Couniy v. Pocomoke Bridge Co., 109 Md.l (1908).
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While the shor title and purpose paragraph of HB 352 adequately describe the
portions of the bill relating to public facilities bonds, the provisions of Section 11 are not set
out or otherwise described in the purpose paragraph. Further, while it is our view that this
omission does not render the title clearly misleading or undennclusive, that portion
encompassed in Section 11 may not be read as mandatory or given legal effect. Of course,
there is nothing that would grohubit the County Commissicners from undertaking such a
study and presenting the plan as described in Section 11. Finally, we recommend that the title

be revised in next vear’s curanve bill.
" Very myrs,
[ttt Hoslon
L ;7/ /
# Douglas F. Gansler

Attorney General

DFG:BAK:as
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Title Defect — Misleading Provision

Bill/Chapter:
Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 752/Chapter 350 and House Bill 1117/Chapter 351 of 2007

Workers’ Compensation — Benefits for Dependents

April 23, 2007

Whether the title of a bill permitting dependents to receive the full amount
of a workers’ compensation award of a deceased employee even if they
are also receiving benefits under the employee’s retirement plan is
constitutionally defective when it states that it is clarifying that a
dependent is eligible to receive the same benefit amount as the deceased
employee.

Senate Bill 752/Chapter 350 and House Bill 1117/Chapter 351 of 2007
seek to make clear that surviving dependents of certain firefighting
personnel, police officers, correctional officers, and deputy sheriffs are
eligible to collect the full amount of a workers’ compensation award even
if they are also receiving retirement benefits under the employee’s
retirement plan. The titles of the bills, however, state that the bills’
purpose is to “clarif[y] that surviving dependents ... are eligible to receive
the same workers’ compensation benefits as the individual received at the
time of death.” (Emphasis added.)

Article 111, 8§ 29 of the Maryland Constitution provides that “every Law
enacted by the General Assembly shall embrace but one subject, and that
shall be described in its title.” The title of a bill should not only indicate
the general subject of the legislation, but should be sufficiently
comprehensive to cover all its provisions and “must not be misleading by
what it says or omits to say.”
Somerset County v. Pocomoke Bridge Co., 109 Md. 1 (1908).

In analyzing this legislation, the Attorney General found that the title of
each bill is close to violating the requirements of the Maryland
Constitution. The Attorney General points out that, although the short
titles and generally relating clauses adequately describe the provisions of
the bills, since the titles also imply that all dependents would receive the
same benefit amount as the deceased employee in all cases, they are
affirmatively misleading. The Attorney General concludes, however, that,
since the bills do make the benefits paid to dependents more like those
available to the employee, the titles are not so clearly misleading as to be
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Drafting Tips:

constitutionally violative and the misleading language can therefore be
disregarded as surplusage. The Attorney General recommends, however,
that the potentially misleading language be addressed in the next curative
bill.

Legislative drafters must take great care when drafting the language
in the title of a bill to ensure that it does not violate the requirements
of Article 111, § 29 of the Maryland Constitution by being inaccurate
or misleading. A full understanding of the purpose of the legislation
as well as the current law being affected is vital in order to draft a title
that provides constitutionally adequate notice to the public and the
legislature of the legal effect of the legislation.
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The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1951

RE: Sencte Bill 752 and House Bill 1117

Dear Governor O’ Malley:

We have reviewed Senate Bill 752 and House Bill 1117, identical bills entitled “Workers’
Compensation - Benefits for Dependants,” for constitutionality and legal sufficiency. While we
approve the bills, it is our view that the fitle is close to violating the title requirements of Maryland

Constitution Article I, § 29. As aresult, we recommend that the bill be included in next year’s
curative bill,

Senate Bill 752 and House Bill 1117 were apparently introduced in response to the holding
inJohnson v. City of Baltimore,387 Md. 1 (2005) where the Court of Appeals held that two women
entitled to benefits under Laborand Employment Azticle (“LE"™) § 9-503 as a result of the deaths of
their firefighter husbands were subject to the set off provisions of LE § 9-610, and thus could collect
Workers® Compensation benefits only to the extent that the Workers® Compensation benefit amount
exceeds the amount of the retirement benefit. Employees eligible for benefits under § 9-503 are not
subject to the set off provision, but their weekly benefits are limited to the amount of their weekly
salary. The bill does not alter the amount of benefits to be awarded to dependents, which is set by
the contizuation provisions relating to the particular benefit in question if the employee dies of an
unrelatec cause, LE §§ 9-632, 9-640 and 9-646, or under LE § 9-678 if the employee dies of the
compensable injury or illness. This amount may or may not be the same as that received by the
employee at the time of death. What the bill does is permit dependents to receive the full amount
of the award even if they are also receiving benefits under the employee’s retiremnent system.

Maryland Constitution Article III, § 29 provides, in relevant part, that “every Law enacted
by the General Assembly shall embrace but one subject, and that shall be described in 1ts title.”
Generally, this provision requires that the title “should not only fairly indicate the general subject
ofthe Act, but should be sufficiently comprehensive in its scope 10 cover, 1o a reasonable extent, all
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its provisions and must not be misleading by what it says or omits to say.” Somerset County v.
Pocomoke Bridge Co., 109 Md. 1 (1908).

The short title to Senate Bill 752 and House Bill 1117 siates that it is an act concerning
“Workers’ Compensation - Benefits for Dependents.” The remainder of the title states that the bill
15!

FOR the purpose of clarifying that surviving dependents of certain individuals
arc eligible to receive the same wozkers' compensation benefits as the individual
received at the time of death; and generally relating to Workers’ Compensation
benefits for dependents.

It (s our view that the provisions of Senate Bill 752 and House Bill 1117 are adequately
described by the provisions of the short title and the generally relating clause. However, the other
sentence of the title could be read to indicate that 2 dependent wounld 1n all cases receive the same
benefit amount as the deceased employee, rather than simply having the same protection from set
off under § 9-610 as is available lo employees under § 9-503. To that extent it could be argued that
the title is affirmatively misleading. However, since the bill does in fact make the pay out of benefits
to dependents more like that available to the employee, it is our view that the title is not clearly
misleading and that the inaccurate provision can be disregarded as swrplusage. Leonardo v. County
Commissioners, 214 Md. 287, cert. denied 355 U.S. 906 (1957). However, we do recommend that
the bill be included in next year's curative bill.

Very truly yours,

ouglas F. Gansler
Attomey General

DFG/KMR/kmr
SB752_HB1117_Lwpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorabie Nathaniel Exum
The Honorabie Ruth M. Kirk

KMR/kmr
SB752 HB1117 1.wpd
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Single Subject Rule

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

House Bill 723/Chapter 429 of 2007

Montgomery County — Maryland-Washington Metropolitan District —
Boundaries

May 4, 2007

Whether a bill adjusting the boundaries of the Maryland-Washington
Metropolitan District and, after amendment, requiring a report from the
county councils of Prince George’s County and Montgomery County and
the Maryland-National Capital Park and Planning Commission on the fee
schedule for the use of the counties’ parks and recreation facilities and
services violates the single subject requirement of Article 111, 8 29 of the
Maryland Constitution.

House Bill 723/Chapter 429 of 2007 alters the boundary of the
Maryland-Washington Metropolitan District to exclude the areas within
the corporate boundaries of Gaithersburg, Rockville, and Washington
Grove as they exist on October 1, 2007, and any area annexed into one of
these municipalities on any subsequent date. The bill was amended to
require the county councils of Prince George’s County and Montgomery
County and the Maryland-National Capital Park and Planning
Commission to report to the delegations of Prince George’s County and
Montgomery County on the fee schedule for the use of each county’s
parks and recreation facilities and services, including those within
municipalities, as it applies to residents of each county. The report was
required to include an analysis of the rationale for any nonresident fees.

The single subject rule found in Article 1llI, § 29 of the Maryland
Constitution provides that “every Law enacted by the General Assembly
shall embrace but one subject, and that shall be described in its title.” The
test of whether a bill complies with the one subject rule is whether the
different provisions of the bill are “germane” to one another. Migdal v.
State, 358 Md. 308, 317 (2000). The one subject rule requires that the
elements of the bill be “in close relationship, appropriate, relative,
pertinent.” Porten Sullivan Corporation v. State, 318 Md. 387, 402 (1990).
In determining compliance with the one subject rule, the courts have
generally taken a liberal approach in order to not unduly interfere with the
legislature in the discharge of its duties. Parkinson v. State, 14 Md. 184,
194 (1859).
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Drafting Tips:

The Attorney General concluded that the reporting requirement amended
onto House Bill 723 does not violate the one subject rule. The original
provisions of the bill relate both to the boundaries of the metropolitan
district and the tax that is paid by the residents of the district for parks and
recreational facilities within the district. The report relates to fees paid in
the counties for parks and recreational facilities. According to the
Attorney General, the amount of the fees set by each county for residents
is impacted by the amount of tax paid by the residents of the county for
the acquisition and operation of parks and recreational facilities. This
correlation among the provisions of the bill is enough to satisfy the
requirements of the one subject rule.

When drafting legislation in Maryland, the drafter must always
consider the mandate of the State Constitution’s one subject rule.
Article 111, § 29 of the Maryland Constitution requires that all
provisions included within a single bill be germane to a single subject.
When amending legislation during its passage through the legislative
process, the drafter must continue to consider the single subject rule
and, if necessary, advise the sponsor of an amendment that is not
germane to the subject of the bill being amended that the proposed
amendment raises potential constitutional problems.
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May 4, 2007

The Honorable Martin O’Malley
Govemor of Maryland

State House

Annapolis, Maryland 21401-1991

Re: House Bill 723
Dear Governor O’Malley:

We have teviewed and hereby approve for constitutionality and legal sufficiency
House Bill 723, “Montgomery County - Maryland-Washington Metropolitan Districts -
Boundaries.” In approving the bill, we have concluded that it dees not violate the single
subject requirement of the Maryland Constitution.

House Bill 723 adjus’s the boundanes of the Maryland-Washington Metropolitan
District (“Metropolitan District™) to exclude areas that have been annexed or are annexed in
the future by municipalities that have historically not been included in the District. Under
current law, only areas that were within the municipality as of a certain date have been
excluded from the District. The bill further provides that the metropolitan district tax does
not apply to the areas located within the corporate boundaries of the excluded municipalities
as they exist on the effectivz date of the Act or to areas subsequently annexed to those
municipalities. Section 5 of the bill, acded by committee amendmen, provides that:

the county councils of Pnnce George’s County and Montgomery County and
the Maryland-National Capital Park and Planning Commission shall report to
the delegations of Prince George’s County and Montgomery County of the
General Assembly on or before November 1,2007, on the fee schedule for the
use of each county’s parks and recreation facilities and services, including
parks and recreational facilities and services located within municipalities, as
it applies to individuals who reside within Prince George's County and
individuals who reside within Montgomery County. The report shall include
a historical analysis of the origin and rationale for any nonresident fees.
97
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Maryland Constitution Article I1I; § 29 provides in relevant part that “every Law
cnacted by the General Assembly shall embrace but one subject, and that shall be descnibed
in its title.” The purposes of this provision are to prevent logrolling, and to protect the veto
power of the Goveruor. Poiten Sullivan Corporation v. State, 318 Md. 387, 402 (1990). 1t
has traditionally been givena liberal reading, so not to unduly interfere with the Legislature
in the discharge of their duties. Parkinson v. State, 14 Md. 184, 194 (1859). This liberal
approach “is intended to accommodate not only a ‘significant range and degree of politizal
compromise that necessarily attends the legislative process in a healthy, robust democracy,’
but also the fact that ‘many of the 1ssues facing the General Assembly today are far more
complex than those coming before it in earlier times and that legislation needed to address
the problems underlying those issues often must be multifaceted.” Delmarva Power and
Light v. Public Service Commission, 371 Md. 356, 369 (2002), citing MCEA v. State, 346
Md. 1, 14 (1997).

The test as to whether a law violates the single subject requirement looks to whether
the provisions of the bill arz all “germane” to one another. Migdal v. State, 358 Md. 308,
317(2000). Thatis, whether they are “in close relationship, appropriate, relative, pertinent.”
Porten Sullivan Corporation v. State, 318 Md. 387, 402 (1990). “A measure contains
distinct subjects when there is engrafted upon a law of a general nature, some subject of a
puvate or local character.” Id. at 400.

The original provisisns of House Bill 723 relate, not only to the boundanes of the
Metropolitan District, but also to the tax that is paid by the residents of the Metropolitan
District for parks and recreational facilities within the Metropolitan District, Article 28, §
6-106. The effect of the legislation was to reduce the number of persons paying this tax in
Montgomery County. This fact gave rise to discussions of an ongoing issue regarding the
treatment of residents of the two counties involved in the district with respect to fees. Aswe
understand it, facilities in Prince George’s County offer a discount to residents of both
counties, while facilities in Montgomery County provide a discount only for Montgomery
County residents. The avzilability of the discounted fees for residents is germane to the
payment of taxes by those residents for the acquisition and operation of these facilities.
Thus, it is our view that the provisions of the bill all relate to a single subject as required by
Article I11, § 29 of the Maryland Constitution.
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DFG/KMR/kmr
HB123.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
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Very truly yours,

Uhpts Sl

Douglas F. Gansler
Attorney General
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Supplementary Appropriations — Single Work, Object, or Purpose

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Drafting Tips:

House Bill 51/Chapter 488 of 2007
Maryland Consolidated Capital Bond Loan (Capital Budget)

May 16, 2007 (discussed, in part, below), also citing an attached bill
review letter on House Bill 340 of 2005 (Capital Budget Bill), dated May
19, 2005

Whether the Capital Budget bill, as a supplementary appropriation,
violates the single work, object, or purpose requirement of Article IlI, §
52(8) of the Maryland Constitution by including a provision raising the
total principal amount of bonds that may be issued by a local governing
body of a code county.

The Capital Budget bill is enabling legislation for the creation of State
debt through the issuance of State of Maryland obligation bonds, the
proceeds of which are used to fund certain capital projects. The Capital
Budget bill for 2007, House Bill 51/Chapter 488, also included a provision
raising the total principal amount of bonds that may be issued by the local
governing body of a code county.

The single work, object, or purpose rule is found in Article 111, § 52(8) of
the Maryland Constitution and provides that every supplementary
appropriation, including the Capital Budget bill, “shall be embodied in a
separate bill limited to some single work, object or purpose therein
stated.” The Court of Appeals has held that even though the Capital
Budget “embraces a variety of projects, it falls squarely within the
requirements of § 52(8) ....” Mayor and City Council of Baltimore v. State
of Maryland, 281 Md. 217, 228 (1977).

The Attorney General found that the provision raising the total principal
amount of bonds that may be issued by the local governing body of a code
county, while related to the financing of capital projects generally, was not
related to the financing of State capital projects and the creation of State
debt. The Attorney General, therefore, suggests that the General Assembly
should reenact legislation during the next session providing for the
increase in bond authority in code counties.

When drafting supplementary appropriation legislation, including the
Capital Budget bill, the drafter should take the single work, object, or
purpose rule into consideration. Since, for example, the Capital
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Budget bill’s object and purpose is to create a State debt to finance
State capital projects, the drafter should avoid including provisions
with a local purpose or object. Separate legislation should be drafted

instead.
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May 16, 2007

The Honorable Martin J. O'Malley
Govemor of Maryland

State House

Annapols, Maryland 21401-1991

Re:  House Bill 51
Dear Governor O*Malley:

We have reviewed for constitutionality and legal sufficiency House Bill 51, the
Maryland Consolidated Capital Bond Loan bill. While we approve the vast majority of the
bill for constitutionality, one provision is of doubtful validity. We also write to address
several other 1ssues relating to the bill.

“One Subject” and “Single Work, Object or Purpose” Requirements

Section 13 of HB 51raises the total principal amount of bonds that may be issued by
the local governing body of a Code County. Section 14 of the bill amends the Education
Article to require the Interagency Committee on School Construction to provide certain
recormmendations on public sthool construction projects that comprise 90% of the school
construction allocation mcluded in the capital budget submitted by the governor for the
following fiscal year.

Anticle III, § 29 of the Vlaryland Constitution provides “[e]very Law enacted by the
General Assembly shall embrace but one subject, and that shall be described in its title.” This
Office has taken the position that Art. II1, § 29 does not apply to supplementary appropriation
bills. The Court, in Panitz v. Compiroller, 247 Md. 501, 511 {1967) did not decide the issue,
but, assuming that it did, agreed that § 29 was satisfied. As a comprehensive bill relating to
the financing of capital projects, this office has concluded that the Capital Budget bill is
“unlikely to be vulnerable to challenge on the basis of Article ITI, § 29. See Bill Review letter
on HB 340, dated May 19, 2093, a copy of which is attached.
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However, the Capital Budget bill, as a supplementary approptiations bill, is subject
to a more stringent requirement under Maryland Constitution Axrticle III, § 52(8), which
provides that every supplementary appropriation, which the Capital Budget bill is, “shall be
embodied in a separate bill limited to some single work, object or purpose therein stated.”
The Court of Appeals has held that even though the Capital Budget “embraces a variety of
projects, it falls squarely within the requirements of § 52(8)(2) as interpreted in Panitz."”
Mayor and City Council of Baltimore v. State of Maryland, 281 Md. 217,228 (1977). In the
May 19, 2005 Bill Review letter, we stated that:

[P]rincipally, the Capital Budget bill is the enabling legistation for the creation of
State debt through the 1ssuance of State of Maryland general obligation bonds, the
proceeds of which are used to fund certain capital projects, just as the Budget Bill is
principally for making operating appropriations for the coming fiscal year, But the
notion that a budget bill or capital budget bill may only contain items of
appropriations may musread the constitutional limitations placed on and long history
of both. Both bills historically contain budget-related provisions, which are not items
of appropriations, inctuded by both the Governor and the General Assembly.

However, in that same letter, we also cautioned against including provisions not
directly related to the issuance of State general obligation bonds. We said

The Capital Budget bill holds a unique place and plays a unique role in the overall
scheme of the State’s finances. It is the enabling legislation for the 1ssuance of State
of Maryland general obligation bonds. Its legal sufficiency is relied upon by many,
from the individuals who will benefit from local projects o those in the bond
markets...[end it] should only be used for lawmaking that is tied closely and directly
to the general obligation bond program of the State.

We concluded in 2005 that “the provisions included 1o HB 340, while embracing a variety
of projects, all could be viewed as relating to the financing of capital projects and thus, do
not clearly violate either Art 11, § 29 or § 52(8). Should one of the provisions discussed
above be held to be invalid, it is clearly severable from the rest of the bill. Md. Const.,
Article IIT, 52(135).” Itis our view that the provisions of Section 14 conceming the procedures
of the Interagency Committee on School Construction (similar to provisions which were
inclided in the fast two Capital Budget bills) may be viewed as relating to the financing of
capital projects included in the bill and thus do not clearly violate either Article III, §29 or
§52(8). However, Section 13, while related to the financing of capital projects generally,
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is not related to the financing of State capital projects and the creation of State debt. Thus,
it is our view that the provision does not satisfy the single work, object or purpose
requirements of Md. Const., Article IIT, §52(8). The General Assembly should reenact
legislation during the next session providing for the increase in bond authority in Code
counties.

Line Itemn Veto

Article I, § 17(e) of the Maryland Constitution gives the Governor the “power to
disapprove of any item or items of any Bills making appropriations of money embracing
distinct items.” An “item” ts “an indivisible sum of money that is dedicated to a stated
purpose.” 61 Opinions of the Attorney General, 247,253 (1976). Thus, a provision in a bill
that has no sum of money attached to it 1s not an item of appropriation subject to the
Governor’s item veto authority. House Bill 51, Sections 13 and 14, include amendments to
the Annotated Code of Maryland, as described above. They are not attached to a sum of
money and would not be considered an “item of appropriation” and thus are not subject to
item veto. For the past two years we have said “that inclusion of provisions in a
supplementary appropriation bill that are not items of appropriation or related to items of
appropriation and thus, are not subject to veto, may be subject to challenge on that very
basis.” However, Section 14 is refated to the allocation of public school construction funds,
which unlike the subject of Section 13, is an integral part of the Capital Budget bill,

Capital Debt Affordability Committee (CDAC)

HB 51 includes a provision expressing the intent of the General Assembly that the
CDAC authorize $30,000,000 in Academic Revenue Bonds for the University System of
Maryland in fiscal 2009 (page 14, lines 19-27)(emphasis added). Under State Finance and
Procurement Artticle, § 8-112(¢), the CDAC is to review on a continuing basis the size and
condition of any debt of the USM and other segments of higher education. The CDAC also
submits to the Governor and General Assembly the Committee’s estimate of the amount of
new bonds for academic facilities that prudently may be authorized for the next year, but
does not authorize debt. This estimate s advisory and does not bind the Governor, General
Assembly or Board of Public Works.

Title Requirement

Section 12 of HB 31 makes authorization for four projects, two of which are
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specifically mentioned in the bill’s purpose paragraph and two of which are not. Because the
purpose paragraph normally is written now in more general terms than in the past and
includes a clause stating “anc generally relating to the financing of certain capital projects,”
the requirements of Article III, § 29 of the Maryland Constimtion are satisfied. See attached
Bill Review letter on HB 340.

Technical Correction to Maryland Consolidated Capital Bond Loan of 2006

Finally, we note that HB 51 makes a technical correction to the 2006 Capital Budget,
Chapter 46 of the Acts of 2006. On page 61, line 26, the total principal amount authorized
in2006 is adjusted downwardby $1,940,000. This reflects the deauthorization of $1,870,000
for the Clifton T. Perkins Center authorized in Chapter 445 of the Acts of 2005 (HB 51, page
61, line 7) and the deauthorization in the 2006 Capital Budget of $70,000 for the Respite
Home on South Haven which was not reflected in the 2006 Capital Budget amended total.

Very truly yours,

g l ﬁoug]a%&?@k'

/ Attomey General

DFG:BAK:as

ce:  Joseph Bryce
Secretary of State
Karl Aro
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The Honorzble Robert L. Ehrlick, Jr.
Govemor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  House Bill 340 - Capital Budget
Dear Governor Ehrlich:

We have reviewed and hereby approve for constitutiorality and legal sufficiency
House Bill 340, the Maryland Consolidated Capital Bond Loan bill,' which, among other
things, 1s the esabling legislation for the creation of State debt through the issuance of State
of Marylanc general obligation bonds to fund certain capital projects.

Seve-al queshons have arisen with regard to Section 2 of the bill, which places certain
financing, construction and operational requirements on a parling facility construzted on
State property in Annapolis and “financed vsing any combination of cash, revenue bonds, or
other debt.” The bill also requires the State Police to submit a plan for the scheduled-
replacement of the Dauphin Med-Evac helicopters; authorizes the Maryland Stadium
Authority (MSA) to use certainnon-budgeted MSA funds for fezsibility studies; requires the
Depattment of General Services (DGS) and the Department of Public Safety and
Conectional Services (DPSCS) to meet with a community coalition regarding concerns over
the renovation of 2100 Guilford Avenue and requires the DGS to submit a report; * alters
the membership and meeting procedures of the Interagency Commuttee on School
Construction; and alters the membership of the Capital Debt Affordability Committee,

: The Maryland Consolidated Capitzl Budget Bill is also refer-ed to as the “MCCBL” or
the “Capital Budget.”

: We note that the bill requires that DGS and DPSCS mest with the committee of the Old
Coucher Bartlay Midway Coalition by June 1, 2003; however, the bill does not go into effect
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In approving the bill, we have considered: 1) whether inclusion in the bill of these
provisions violates the one-stbject requirement under Article II, § 29 of the Maryland
Constitution; 2) whether the bill’s title fails to describe one of these proiects in violation of
Article [T, § 29; ard 3) whether certain provisions are subject to gubernatorial item veto
under Article I1, § 17(¢). We have concluded that inclusion of the above provisions in the biil
doesnot clearly violate the one-subject requirement and that the bill’s fitfe is constitutionally -
sufficient. In addition, we believe that even if the above provisions were challenged, it would
not affect the bill’s authorization of the creation of State debt tarough the issnance of general
obligation bonds. We further have concluded that certam provisions of tke bill are not “items
of appropration” and thus are not subject to item veto. However, we caution that the
question of whether provisions that are not “items of appropriation” or related to the
administration of the State debt program are appropnately included in a supplementary
appropriation bill may arise in the future. We discuss each of these issues below,

L “One Subject” Requirement / “Single Work, Object, Purpose”
Requirement

Article IT, § 29 of the Maryland Constitution provides “[e]very Law enacted by the
General Assembly shall embrmace but one subject, and that shall be described in its title.”
Nearly 40 years age, Attorney General Francis Burch took the position that Art. TIT, §29 did
not apply to supplemental appropriation bills. Panizz v. Compiroller, 247 Md. 501, 511
(1967).* The Court of Appeals in Panitz assumed, without deciding, that it did, but agreed
that § 29 was satisfied, reiterating from Mayor of Baltimore v. Reitz, 50 Md. 574, 579 (1879)
that “1f several sections of the law refer to and are germane to the same subject matter, which
1s described in its title, it is considered as embracing but a single subject, and as satisfying
the requirements of the Constitution in this respect.” Since then, the Court has noted that the
rule 1s to be liberally construzd but is intended to prevent wholly unrelated matters from
being embodied in the same law. Porter Sullivan Corp. v. State, 318 Md. 387, 402 and 407
(1990). Moreover, it has been recognized that a comprehensive measure which deals with
various aspects of a matier can survive a one-subject objection more easily than one which
is narrowly focnsed. Porsen Sullivan, 318 Md. at 407.

However, as we noted in our April 20, 2003 bill review letter to you regaréing House

3 West Virginia's highest court, upon examining similar previsions of that state's constitution,
concluded that supplementary appropriation bills were not subject to requirsments such 25 thosz
specified in Article 1, §29. State ex rel. Key v. Bond, 118 SE 276 (1923).
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Bill 1110, “inrecent vears the Court of Appeals has tzken a stricter approach to single subject
challenges, and has found violations In four cases, more than it had found the preceding
hundred plus years.” The Courthas found particularly objectionable the combination of two
narrow provisions related only by a very broad general subject. We believe the Capatal
Budget bill can be viewed as a comprehensive bill. Further, we believe that a provision
relating to the construction, financing and operation of a capital project, all or a portion of
the funding for which is to be made available from the issuance of Maryland general
obligation debt authorized by the Capital Budget could be considered to be related to the
overall subject of the Capital Budget bill. Thus, even if Art. [T, §29 applies, we conclude
that HB 340 1s unlikely to be vulnerable to challengz on that basis.

[t is clear that the Capital Budget bill, as a supplementary appropriation bill, is subject
to the requirement of the Md. Comst.,, Art. III, § 32(8) wluch provides that every
supplemertary appropriation “shall be embodied in a separats bill lirmred to some single
work, object or purpose therein stated.” See City of Baltimore v. State, 281 Md. 217 (1977).
The subject of that case was the Capital Budget, and the Court held that even though it
“embraced a variety of projects, it falls squarely withm the requirements of § 52{8)(a) as
interpreted in Panizz,” Id. at 228" We note, however, that the Court in both cases approved
“a bill which created a debt of the State and provided for the payment of the witerest and
principal as specified was a separate appropriation bill, a single package, which in the later
words of § 52(8)(2), s’ated therain the ‘single work, object or purpose” the obtention of funds

¥ In Panitz, the Court found a “single, object, purpose” violation in smnibus legislation

onlaining in a supplementary appropriation bill various grant and aid programs, and a revenue
raiser. The remedy ordered by the Court was a declaration that those portions of the bill that were
intended to be a supplementary appropriaticn were “invalid and insffective™ 247 Md. at 303.
However, the Court said that the portion of the legislation “dealing with taxes and revenues of the
State ... is otherwise prima facie valid and effective as legislation,” Jd. The Court distinguished
capital budget or “debt” legislation as not violating Artizle ITI, §52{8). 247 Md. at 312-16.

The Ciry of Baltimore case, often referred to as the “Continental Czn” case, involved a
constitutional challenge to a Capital Budget containing the creation of new debt and the amendment
of prior year authorizations to change dollar amounts and to attach or eliminate various conditions.
The Court reaffirmed its conclusion that multi-purpose debt legislation was consistent with the
“single work, object, purpose” requirement. In additior, the court rejected thz contention that the
General Assemblycould not “legislate” in the Capital Budget by “amend[ing) orrepeal[ing] existing
legislation.” 281 Md. at 228,
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Tor State purposes from lenders to which it was limited.” Ciryof Baltimore, 281 Md. at 227,
quoting Panitz, 247 Md. at 513-314. These decisions did not spscifically address the
question of provisions included in an appropriation of funds that do not relate to the
“obtention of funds for State purposes.”

Puncipally, the Capital 3udget bill is the enabling legisiation for the creation of State
debt through the issuance of State of Maryland general obligation bonds, the proceeds of
which are used to fund certain capital projects, just as the Budget Bill is principally for
maling operating appropriations for the coming fiscal year. But the notion thata Budget Bill
or Capital Budget bill may only contain items of appropriations may misread the
constitutional limitations placed on and long history of both, Both bills historically contain
budget-related provisions, which are not items of appropnation, included by both the
Governor and the General Assembly.’

In 2004, thus Office reviewed Senate Bill 191, the Capital Budget, and an amendment
that prohibits the Board of Public Works from approving the sale of certain State-owned real
or personal propertyuntil several conditions are met, and concluded thatit did not violate the
“single work, object, purpose” clause of the Mld. Const. Art. III, Sec. 52 {8). See Bill Review
letter dated May 5,2004. That Capital Budget bill also made changes to Prograra Open Space
among other things®

It 1s our view that the provisions included in HB 340, while embracing a variety of
projects, all could be viewed as relating o the financing of capital projects and thus, do not
clearly violate ¢ither Art. IT1, § 29 or § 52(8). Should one of the provisions discussed above
be held to be invalid, it is clea-ly severable from the rest of the bill, Md. Const., Article I,

’ For a history of certain substantive budget-related provisions unrelated to an item of
appropriation and included in the budget bill, see Judy v. Schaefer, 331 Md. 239, 252-55 (1993).
Examples of non-items historically included in the Capital Budget bill include non-dollar
amendments to prior capital budget items; boilerplate provisions on procedures; restrictions and dzbt
ceilings; and a property tax.

6 Earlier Capital Budge: bills also have included similar provisions, both codified and
uncodified, relating to capital projects. Ses, e.g., Chapters 112 0{2001, 138 0f 1998, 131 0of 19953,
115 0f 1994, and 73 of 1993,
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§ 32(15) and sze Bil review lener on House Bill 378 dated May 24, 1990, Such invalidiny
would have no effect on the gzneral obligation bond authorizzrion provisions of the bill”

These conclusions notwithstanding, we believe 1t is tmportant to sound 2 cautionary
note with regard to the bill. The Capital Budzet bill holds a unique place and plays a unique
role n the overall scheme of the State’s finances. It is the enabling legislation for the
issuance of State of Maryland general obligation bonds. Its legal sufficiency is relied upon
by many, from the individuals who will benefit from local projects to those in tae bond
markets. Thus, it is our view that the Capital Budget bill should only be used for lawmaling
that 1s tied closely and directly 10 the general obligation bond program of the State.

L Title Requirement

Article I1I, § 29 of the Maryland Constitution requires that the contznts of a bill be
described in its title. A question has been raised about the constitutionality of 2 provision
amendad into HB 340 relating to conditions on the use of a State parling garage “financed
using any combination of cash, revenue bonds, or other debt” that is not expressly included
within the bill’s purpase paragraph.®

A ti‘le must simply advise the reader of the nature of the proposed legislation. Porzen
Sultivan at 402. It need not bear abstract of its contents. City of Baltimore at 225. The fact
that a title mentions some but ro: all projects 1s not fztal so long as the reader is mfcrmed of
the nature of the legislation. /d at 226. In the discussion of the 1992 Capital Budget bill, this
Office advised that a provision 11 the Capizal Budget bill could not be given effect because
it was not reflected in the title. See Letter of Advice to the Honorable Richard Rynd from:
Assistant Attommey Genaral Riciard E. Israel, dated November 23, 1992, However, that
Capital Budget bill was passed during a period when every provision and project was
specifically referenced in the purpose paragraph. Two years later, the purpose paragraph of
the Capital Budget bill was drafied in a more general way and included at its end “and
generally relating to tae financing of certain capital projects.” The clause has been included

? Article [T, §52(15) is 2 corstitutionally imposed severability provisior. for supplementary

zppropriation bills. In lizht of this provision and the special solicitude of the Court of Appezls for
Capital Budget bond issuances in Panitz and Ciry of Balrimore, we doubt that a court would find
gensral obligation bond authorization provisions to be invalid on one-subject grounds.

¢ As with any other potental error in 2 bill’s title, we suggsst that this be included in nax:
yzar’s curative bill, to remove any »ossible clond.
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i the Capital Budget bill sincs then. A portion of the Stats parking garagz project referrad
1o 1n Section 2 of the bill was financed with proceeds from general obligation bonds.

We note that the last successful challenge to a bill’s title occurred nearly 40 vears ago
wn Clark’s Brooklyn Park v. Hranicka, 246 Md. 178 (1967). To succeed in such a challenge,
a plaintiff must show that the title is underinclusive or misleading beyond a “‘reasonable
doubt™, see McBriety v. Mavor of Baltimore, 219 Md. 223, 241 (1959). Even assuming the
application of Article III, §29 to HB 340, the provisions included n the bill satisfy this
standard.

[OI. Lineltem Veto

Article 11, § 17(e) gives the Govemor the “power to disapprove of any item or items
of any Bills maling appropriations of money embracing distinct items.” And Article ITI,
§52(15) makes clear that an appropriation bill's legality 1s rot affected if “any 1tem of any
appropriation bill” 1s held to be tnvalid. An “iterm” is “an indivisible sum of money that is
dedicated to a stated purpose.” 61 Opinions of the Attorney General, 247,253 (1976). Thus,
a provision in a bil! that has no sum of money attached to it is not an item of appropriation
subject to the Governor’s itm veto authority.” Attorney General O’Conor made this
distinction clear in advising that the Governor had no authority to “eluminate any of the
taxing provisions” in a supplemental appropriation bill, stating that the item veto power
“undoubtedly refers to izerns of appropriations and not to taxing provisions.” 22 Opinions
of the Attorney General 200 (1937), see also 24 Opinions of the Attorney General 364
(1939). Several provisions in HB 340 are not attached to a sum of money and would not be
considered “items of appropriation” as defined above: Section 2 of the bill places certain’
conditions on a parking facility financed using any combination of cash, revenue bonds, or
other deot and constructed in Annapolis; Section 3 requires the Department of State Police
to submit a plan for the replacement of the Dauphin Med-Evac hzlicopters; Section 4
authorizes the Maryland Stadium Authority to use certain furds for feasibility studies relating
to capitel projects; Section 5 alters the membership of and makes other changes relating to
the Interagency Comumnittee on School Construction; Section 6 places a limitation on school
construction projects that may be approved by the BPW prior to May 1, 2006; and Section

? See also Green v. Reywls, 122 So. 24 10, 16 (Fla. 1960); Reardon v. Riley, T6 P. 24 10}
(Cal. 1938); and Cemmornwealth v. Barneu, 48 A. 976, 977 (Pa. 1901).
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7 alters the membership of the Capital Debt Affordabilify Commitee.'” We caution again,
however, that inclusion of provisions in a supplementary appropriation bill that are not items
of appropriation or reiated to ileris of appropriation and thus, are not subject to veto, may be
subject to challenge on that very basis, particularly when these same provisions may arguably
fall outside the singl= work, olject, purpose requirement applicable to a supplementary

appropriation bill.

In summary, it1s our view that HB 340 does not violate Md. Const., Art. I, § 29 or
§ 52(8), thet the bill'stitle sufficiently describes the bill’s contents, and that, although there
is no Maryland case addressing the issue, the provisions n the bill that are not “items of
appropriation” are not subject to the Governor's item veto authonty.

Very tm]y yours,

}ua«% ,éw.xﬁ%ﬂ;?

J. Joseph Curran, Jr.
Attorney General

JJICIr/BAK/as

cc.  Kenaeth H. Masters
Secretary of State
Karl Aro

1 It is well established thet an amendment to the Budget Bill cannot have the effect of
amsnding substantive law. Baynev. Secretary of Stare, 283 Md. 560, 574 and 576 (1978). However,
the Court of Appeals has said that this prohibizion does not apply 1o supplementaty appropriations
bills, like the Capital Budgst. City of Baltimore v. Stazel %'Mmyland‘ 281 Md. 217,228-229(1977).
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District Court — Uniform Jurisdiction

Bill/Chapter:

Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

House Bill 509/Chapter 411 of 2007

Prince George's County — Railroad Grade Crossings — Automated
Enforcement Systems

May 4, 2007

Whether a bill that gives the District Court jurisdiction over proceedings
for a civil citation for speeding issued to an owner of a vehicle that is
recorded by a speed monitoring system in one particular county violates
the State constitutional requirement that the jurisdiction of the District
Court be uniform throughout the State.

House Bill 509/Chapter 411 of 2007 authorizes the placement of
automated enforcement systems at railroad crossings in Prince George’s
County, and provides that the owner of a vehicle that is recorded by a
speed monitoring system while violating a speed limit law is subject to a
civil penalty. The bill also amends the jurisdiction of the District Court to
include a proceeding for a civil infraction under the statute.

Article 1V, § 41A of the Maryland Constitution provides that the
“[j]urisdiction of the District Court shall be uniform throughout the State.”
Although there are no published judicial decisions regarding this
provision, the Attorney General has previously warned that potential
uniformity problems are raised by bills that authorize traffic control
monitoring systems in various local jurisdictions and expand District
Court jurisdiction to cover cases arising under the bills’ county-specific
provisions. In the absence of controlling judicial authority regarding the
uniformity provision, however, the Attorney General cannot conclude that
the constitution precludes the General Assembly from trying out, in a
single county, new enforcement programs of the sort authorized in House
Bill 500.

In reviewing House Bill 509, the Attorney General concludes that even
though the method of enforcement allowed under the bill, and the resulting
civil citations, are only authorized in a single county, the bill can be
defended because “the effect of the expansion of the jurisdiction of the
District Court is as if it applied to all similar cases statewide.” The
Attorney General states, however, that it would be preferable that such an
expansion be stated in more general terms, and recommends that the law
be amended in the future to accomplish this aim.
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Drafting Tips:

In drafting legislation that alters the jurisdiction of the District Court,
the drafter should be aware that the Maryland Constitution requires
that the jurisdiction of the District Court be uniform throughout the
State. While a statute that creates a new offense only in a specified
county and assigns the jurisdiction of the offense to the District Court
may be constitutionally defensible in the absence of judicial
interpretation of the uniformity requirement, the drafter should
endeavor to avoid potential constitutional issues by providing for the
amended jurisdiction of the District Court in general, statewide terms.
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May 4, 2007

The Honorable Martin O’ Malley
Governor of Maryland

State House

Annapolis, Marylaad 21401-1991

Re:  House Bill 509

Dear Governor O’ Malley:

We have reviewed for constitutionality and sufficiency and hereby approve House Bill
509, “Prince George’s County - Railroad Grade Crossings - Automated Enforcement
Systems.” We write to discuss issues raised by the bill with respect to the requirement that
jurisdiction of the Dismct Court be uniform.

House Bill 509 adds Transportation Article § 21-704.1, which authorizes the
placement of automated enforcement systems at railroad grade crossings in Prince George’s
County, and provides that the owner of a vehicele that is recorded by a spéed monitoring
system while being operated in violation of the laws with respect to speeding is subject to a
civil penalty. It also amends the jurisdiction of the District Court to include a “proceeding
for a civil infraction under ... § 21-704.1 of the Transportation Article.”

Maryland Constitution Article I'V, § 41A provides that the “District Court shall have
the original jurisdiction prescribed by law. Jurisdiction of the District Court shall be uniform
throughout the State.” There are no published judicial decisions regarding this provision,
which has been par: of the law since 1970. The Court of Appeals cid not reach the issue in
State’s Astorney v. City of Baltimore, 274 Md. 597 (1975), which was decided on Charter
Home Rule grounds. However, the issue in that case was the subject of an Opinion of the
Attomey General in which Atiorney General Burch opined that a statute making violations
of the Building and Electrical Code civil actions at law in the District Court when the City
Code made them criminal and the District Court had criminal jurisdiction over similar
viotations in al] other jurisdictons “appears to fly in the face of the mandate for uniformity
embodied in Secticn 41 A of Article IV ... and hence raises a very serious constittional
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question.” 38 Opinions of the Atorney General 110 (1973). See also 61 Opinions of the
Attorney General 291 (1976) [Creation of housing court for 3altimore City in District Court
would present uniformity problems).

The legislative office has also issued advice on this provision on a number of
occasions. However, the advice has notalways been completely conststent. An advice letter
to the Honorable D. Bruce Poole dated February 25, 1997, raised questions about three bills
that would have authorized traffic control monitoring systems in various jurisdictions. Each
bill would have authorized a civil penalty for violations in an amount to be set by local
ordinance, and two of them would have expanded jurisdiction of the District Court to cover
cases arising under the County specific provision. After noting that running a red light is an
offense everywhere, the letter concluded that the bill would violate the uniformity provision.
Among the suggestions for avoiding uniformity problems were to allow the local
jurisdictions to create the civil offense and use the junsdictional provision found in Courts
and Judicial Proceedings § 4-401(10)(iv), or to amend § 4-401 to include proceedings for
adjudication for a civil penalty in charter home rule jurisdictions where the amount of the
penalty is set by ordinance.

Earlier letters, however, have suggested that similar uniformity problems could be
resolved by broader authorizations of District Court jurisdiction or by looking to the practical
effect of the legislation. For example, the bill review letter on House Bill 528 of 1985, which
authorized the St. Mary’s County Metropolitan Commission to prosecute civil mfractions in
the District Court, states thatthe bill raises serious uniformity issues, but notes that no other
sanitary commission in the State had the power to prosecute civil infractions, so the practical
effect was as if the District Court’s jurisdiction were amendad to apply to all civil infractions,
and conzludes that “[v]iewed in such a light, the bill would not violate Article IV, § 41A.”
The letter recommended, however, that the district court jurisdictional provision be amended
to “couch such power over sanitary commission civil infractions in general terms.”' We took
a similar position in the bill review letter on Senate Bill 791 o£ 2005, which gave the District
Court jurisdiction over civil infractions related to the storage of tobacco products in Carroll
County and Garrett County. Similarly, in a letter to the Honorable Ida Ruben dated QOctober
27, 1981, we advised that 2 bill authonizing Montgomery County to make violations of
county ordinances civil infractions, and expanding jurisdiction of the District County to cover
violations of Montgomery County ordinances which are punishable by a civil penalty, shiould
be amended to give these District Court jurisdiction of these offenses throughout the State,

' Section 4-401 was subsequently amended to include proceedings involving a civil infraction

that is authonzed by law to be prosecuted by a salriiéary commussion. Chapter 36 of 1986.
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and took the posttion that this would satisfy the uniformiry requirement, “even though only
one county might be authorized to enact such penalties for its ordinances.”

Other states have uniformity provisions,’ but for the most part, they have not been the
subject of litigation in recent years. Out-of-state cases have generally found that a general
state law that authonzes, but does not require, local governments to adopt a provision that
falls within the jurisdiction ofa court does not vio’ate uniformity even if not all jurisdictions
adopt the provision. People ex rel. Rusch v. Ladwig, 7 N.E.2d 313 (IIl. 1937) (City Election
Act); Van Horn v. State, 64 N.W. 365 (Neb. 18935) (Number of justices of the peace in
counties with township organization); McTigue v. Commonwealth, 35 SW. 121 (Ky.App.
1896) (Suggesting that local option 1s permissible). Cf., Gleason v. Weber, 159 S.W. 976
(Ry.App. 1913). However, states have differed on whether laws affecting the law and
penalties in a single jurisdiction violate uniformity. For example, in McTigue v.
Comnionwealth,35S.W. 121 (Ky.App. 1896) it was held that a statute imposing a higher fine
for violation of alcoholic beverage restrictions in a single dry county violated uniformity,
while in Rogers v. People, 12 P. 843 (Colo. 1887), a statute suspending the statewide laws
against dance and disorderly houses in a single city and giving exclusive regulatory authority
in these areas to the city was held not to violate the uniformity requirement.

House Bill 509 doesnot affect the existing statewide jurisdiction of the District Court
over offenses committed at railroad crossings where a citation 1s issued by a police officer
at the time of the violation. It instead permits a new method of enforcement of this offense
which the General Assembly has determined should Jead to a civil, rather than a ciminal,
penalty. And it permits theuse of this new method in a single county. Because this method
of enforcement, and the resulting civil citations, are only authorized in a single county, the
effect of the expansion of the jurisdiction of the District Court 1s as if 1t applied to all similar
cases statewide. We believe tnatit is preferable that this expansion be stated in more general
terms, and recommend that it be amended in the future to accomplish this aim. However, the
practical effect is the same solong as this anthority exists in a single county. In the absence
of controlling judicial authonty, we cannot conclude that Article IV, § 41A should be
interpreted in a way that would prevent the General Assembly from trying out new programs
of this sort in a single county. See also Bill Review letter on House Bill 443 of 2005 (Speed
cameras in Montgomery County).

* See, e.g., Colorado Conslitution Article VI, § 19; Georgia Constitution Article VI, § 1.
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DFG/KMR/kmr
HB309.wp¢

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Barbara A. Frush
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District Court — Uniform Jurisdiction

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Drafting Tips:

Senate Bill 577/Chapter 336 and House Bill 677 of 2007

Harford County — Nuisance Abatement and Local Code Enforcement —
Enforcement Authority

April 25, 2007

Whether a bill that expands the jurisdiction of the District Court for a
certain cause of action only in a single county violates the constitutional
requirement that the jurisdiction of the District Court be uniform
throughout the State.

Senate Bill 577/Chapter 336 and House Bill 677 of 2007 authorize the
State’s Attorney to seek injunctive and equitable relief in the District
Court for the abatement of nuisances in Harford County.

Article 1V, 8§ 41 of the Maryland Constitution requires that the jurisdiction
of the District Court be uniform throughout the State. By granting
jurisdiction to the District Court regarding injunctive and equitable relief
for nuisance abatement in one county, Senate Bill 577 and House Bill 677
raise the issue of whether the bills comply with the uniformity
requirement. In reviewing the bills, the Attorney General looked back to
Chapter 553 of 2001, which gave the District Court jurisdiction over
nuisance abatement cases in Anne Arundel County, thus raising the same
issues of uniformity of jurisdiction raised by Senate Bill 577 and House
Bill 677 of 2007. In 2001, the Attorney General found that since there
were no court decisions providing judicial interpretation of the uniformity
requirement, it could not be conclusively stated that the bill was
unconstitutional. The Attorney General advised in 2001 that the bill could
be signed into law but suggested that the General Assembly consider
moving jurisdiction to the circuit court. In 2007, with respect to Senate
Bill 577 and House Bill 677, the Attorney General advises once again that,
by granting to the District Court jurisdiction over abatement of nuisances
in Harford County, the bills raise serious concerns; however, in light of the
fact that there has been no further judicial interpretation of the uniformity
requirement in the last six years, the bills cannot be said to be clearly
unconstitutional.

In drafting legislation that provides for the jurisdiction of the District
Court, the drafter should strive to ensure that the jurisdiction of the
Court is uniform throughout the State. However, in the absence of
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judicial interpretation of the Maryland Constitution’s uniformity of
jurisdiction requirement, it is not clear that legislation granting
jurisdiction over nuisance abatement in one county is
unconstitutional.
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TaE ATTORNEY GENERAL OF MARYLAND
OFrr1CE OF COoUNSEL TO THE GENERAL ASSEMBLY

April 25, 2007

The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

RE: Senate 8ill 577 and House Bill 677

Dear Governor O’Malley:

We have reviewed and hereby approve for constitutionality and legal sufficiency
Senate Bill 577 and House Bill 677, identical bills entitled “Harford County - Nuisance
Abatement and Local Code Enforcement - Enforcement Authority.,” We write to address the
issue of whether the imposition of civil duties on the State’s Attorney for Harford County
violates the Maryland Constitution. In addition, while this bill raises 1ssues concerning the
untformity of District Court jurisdiction, we cannot say that it is clearly unconstitutional on
that basis. Finaliy, it is our view that the bill does not violate the Charter Home Rule
provisions of the Constitution. |

Senate Bil! 577 and House Bill 677 authorize the State’s Attorney for Harford County
to bring a nuisance action and to seek mnjunctive and other equitable relief in the District
Court for abatement of nuisances in the County. Among the nuisances that can be the basis
of an action under the section are local code violations that negatively impact the well-being
of other residents and are injurious to public health, safety or welfare or obstruct the
reasonable use of property; violations of Criminal Law Article §§ 10-201 and 10-202 that
take place on the property; four or more complaints or calls to law enforcement within a
thirty day period that negatively impact the well-being of other residents and are injurious
to public health, safety or welfare or obstruct the reasonable use of property; violations of
criminal law related to the activity of a criminal gang, or a building that contains defects due
to Inadequate maintenance, obsolescence, or abandonment that increase the hazard of fire,
accident or othercalamity, or that is unsafe, unsanitary, dangerous, detrimental to the health,
safety or general welfare of the community due to lack of maintenance, inadequate
ventilation, light, sanitary facilities or other conditions.
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The Honorable Martin O Malley
April 235, 2007
Page 2

[t has been suggested that the constitution prohibits the General Assembly from
imposing duties on the State’s Attorney to represent the County and municipalities in civil,
as opposed to criminal maters.

Maryland Constitution Article V, § 9 provides that the “State’s Attorney shall perform
such duties and receive such salary as prescribed by the General Assembly.” While the
primary duties of {ae State’s Attorney involve criminal prosecution, Article 10, § 34,' the
State’s Attorney has historically been given duties with respect to civil matters as well.

Under the 1851 Constirution the State’s Attorneys performed all of the common law
and statutory duties of the Attorney General. Murphy v. Yates, 276 Md. 475, 491 (1973).
Some of these statutory duties, transferred from the Attorney General to the State’s Attorneys
under the 1851 Constitution, remain statutory duties of the State’s Attorney under current
law. Forexample, Courts andJudicial Proceedings Article § 2-305, which provides that the
State’s Attorneys may seek a judgment against a Shenff for failure to bring a criminal
defendant into court, was enacted as Chapter 60 of the Laws of 1793, and gave that duty to
the Attorney General. The duty had been transferred to the State’s Attorneys by 1860. See
Code of 1860, Article 87, § 13. Similarly, Article 10, § 38, which provides that the State’s
Attorneys shall aid the Compiroller and Treasurer in the adjustment of the accounts of the
clerks, registers and sheriffs in their counties, was enacted as Chapter 90 of 1829 and gave
that duty to the Attorney General. The duty had been transferred to the State’s Attormeys by
1860. See Code of 1860, Article 11, § 21.

Othercivil duties havebeen assigned to the State’s Attorneys for long periods of time.
See State Government Article § 17-104, enacted by Chapter 16 of 1856, which allows the
State’s Attorneys to bring 2 mandamus action against an officer who fzils to pay money into
the treasury, and Article 25, § 159, enacted by Chapter 41 of 1894, which authorizes the
State’s Atiorneys to enforce he terms of trusts relating to funds granted to counties. More
recently, the State’s Attorneys have been given authority to bring civil enforcement actions

' Under the 1867 Constitution, Article V, § 9 provided that the “State's Altorney shall
perform such duties and receive such fees and commissions as are now, or may hereafter be,
prescribed by law.” [n Murphy v. Yates, 276 Md. 475 (1973), tne Court of Appeals held that this
provision vested the Siate's Attorneys with the common law powers and duties of the Attorney
General to prosecute criminal charges at the tral level. The 1976 amendment, which altered the
source of power to that prescribed by the Geuneral Assembly, rather than that provided by common
law, was adopted toallow the creation of the office of a State Prosecutor with the ability to conduct
prosecution at the tnal level. 61 Opinions of the dturorney General 166 (1976)
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The Honorable Martin O’ Malley
April 23,2007
Page 3

with respect to alcoholic beverages violations, Criminal Law Article § 10-119, municipal
infractions, Article 23A, § 3(b)(14), and civil infractions of county ordinances, Article 23,
§ 10K(j) and Article 25B, § 13C. Other provisions authorize the State’s Aftorneys to bring
Injunction actions to prevent violations of law. Business Regulations Article § 14-304
(Multilevel distribution company); Business Regulations Article § 18-202 (Blue law
violations in Wicomico County); Criminal Law Article § 8-302 (Sale of blank identification
cards); Criminal Law Article § 11-202 (Sale of obscene materials); Environment Article §
5-1103 (Pollution of Chesapeake Bay). See also Agriculture Article § 5-307, which provides
that the State’s Attomey slall recover the expenses of the Secretary of Agriculture in
destroying or treating infested or infected plants following failure of commercial owner {o
do so.

Nothing in the Constitution restrains the General Assembly from providing these, or
any other duties with respect to civil cases, to the State’s Attoneys. Rather, Article V, § 9
expressly authorizes the General Assembly to impose new statutory duties on the State’s
Attorneys and those duties can be civil as well as criminal.

Senate Bill 577 and House Bill 677 are clearly modeled on Real Property Article, §
14-125.1, which provides similar authority in Anne Arundel County and provides that the
cases are to be brought in the District Court. As noted in our bill review letter conceming
that provision, application of this provision in a single county, and the corresponding
expansion of the jurisdiction of the District Court for this type of case in a single county,
raise the 1ssue of whether there 15 a violation of the constitutional require that “[jJurisdiction
of the District Court shall beuniform throughout the State.” Md. Const., Article IV, Section
41A. See Bill Review letter on Senate Bill 587 and House Bill 1344 of 2001. In the earlier
bill review letter, we suggested that this provision raised serious enough uniformity issues
that the General Assembly should give consideration to moving these suits back to the Circuit
Court. However, in light of the absence of case law interpreting Article IV, § 41A, we did
nat find that leaving jurisdiction in the District Court would be clearly unconstitutional. As

there have been no cases in the last six years, we reach the same conclusion with respect to
Senate Bill 577 and House Bill 677.

Finally, we conclude that this bill does not violate either Charter or municipal home
rule as it relates to the duties of a Staze officer, the State's Attomey, and the junisdiction of
the District Court. See Bill Review letter on Senate Bill 587 and House Bill 1344 of 2001
and letters cited therein.
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The Honorable Martin O’Malley
Apnl 25, 2007

Page 4
Very truly wuig;-
g Douglas F. Gansler
Attorney General
DFG/KMR/kmr

SB577_HB677.wpd

cc:  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Nancy Jacobs
The Honorable Barry Glassman
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Retroactive Legislation — Redemption of Residential Ground Leases

Bill/Chapter:
Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 623 and House Bill 489/Chapter 291 of 2007

Ground Rents — Redemption

May 4, 2007

Whether, in the absence of a clear expression of legislative intent
regarding applicability, a bill relating to when ground leases may be
redeemed should be applied retroactively or given only prospective effect.

Senate Bill 623 and House Bill 489/Chapter 291 of 2007 repeal the
waiting period for redeeming certain residential ground leases. The bills
require, inter alia, the transferee of a ground lease to notify the leasehold
tenant of the transfer within 30 days after the transfer and require the
notification to include the name and address of the new ground lease
holder and the transfer date. If the property is subject to a redeemable
ground rent, the notification must also include a specified notice about the
right to redeem the ground rent.

Senate Bill 623 and House Bill 489 make a variety of changes to the law
related to the redemption of residential ground leases, including the repeal
of provisions specifying when ground leases created in various years could
be redeemed. The bills are silent, however, as to whether the General
Assembly intended for those provisions to be applied retroactively or to be
given only prospective effect. Typically, in the absence of a clear
expression of legislative intent in this regard, the legislation would be
presumed to have only prospective effect. This presumption is supported
in this instance by the fact that all previous amendments to the provisions
establishing redemption time limits were given only prospective effect, i.e.
the changes applied only to leases entered into after the effective date of
the legislation. However, the Attorney General found that the effect of the
changes made by these bills with respect to most leases would merely be
to remove confusing and obsolete language. Thus, the changes would have
virtually no substantive effect if interpreted to apply only prospectively.*

! On page 2 of the letter dated May 4, 2007, the Attorney General states that “since the change in language
would have virtually no effect if it were interpreted to be only retroactive, there is also reason to believe that the
intent was that the provision be given retroactive effect.” (Emphasis added). The Attorney General’s office notes
that the italicized word “retroactive” in the preceding sentence was used mistakenly in place of the intended word

“prospective”.
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Drafting Tips:

Therefore, the Attorney General considered whether the legislative intent
must have been that the bills be given retroactive effect.

The Attorney General noted that whether a change in the law is to be
given retroactive or prospective effect ultimately is a *“question of
legislative intention subject to the requirements of procedural due process
and noninterference with vested rights.” Becker v. Anne Arundel County,
___Md.App.____(April 9, 2007). The Attorney General found, however,
that it has been generally recognized that legislation that makes
irredeemable ground rents redeemable does interfere with vested rights,
constitutes a taking without just compensation, and impairs contracts.
Marburg v. Mercantile Bldg. Co., 154 Md. 438, 441 (1928). While the
cases typically relate to ground leases that were entirely redeemable, the
Attorney General concluded that “it is not unlikely that a court would
conclude that a shortening of the current five year term of irredeemability
would also constitute a taking or impair the contract.” The Attorney
General, therefore, found that “it is entirely possible that a court might
hold that [the legislation] should be given only prospective effect,”
notwithstanding its minimal legal effect when so applied.

In striving for clarity and precision in legislative drafting, the drafter
of a bill should consider including an applicability provision to clearly
express the legislative intent regarding the retroactive or prospective
application of the bill. In the absence of such a provision, legislation is
generally given only prospective effect. If the intent is to apply the
legislation retroactively, the drafter should make that intention clear.
In such a case, however, the drafter should also be prepared to discuss
with the sponsor the possibility that the inclusion of the retroactivity
provision could render the legislation vulnerable to a constitutional
challenge if, arguably, it impairs vested rights.
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Tae ATTORNEY GENERAL OF MARYLAND
Orzice oF Counsel 1o THE GENERAL ASSEMBLY

May 4, 2007

The Honorable Martn O’ Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senare Bill 623 and House Bill 489
Dzar Govermor O’Malley:

We have reviewed and hereby approve for constitutionality and legal sufficiency,
Senate Bill 623 and House Bill 489, identical bills entitled “Ground Rents - Redemption.”
We write to discuss whether provisions of the bill relating to when a ground lease may be
redzemed should be given only prospective effect.

Senate Bill 623 and House Bill 489 make a variety of changes in the law related to the
redemption of residential ground leases.! Among these changes are amendments to Real
Property Article 8-110 that delete provisions setting out the times at which ground leases
created in various years could be redeemed, and alter current language to provids that “any
reversion reserved in a lease for longer than 15 years is redeemable AT ANY TIME, at the
option of the tenant, after 30 days’ notice to the landlord.” Since all of the time limits set
under current law have run, with the exception of the five year limit for a ground lease
created with after July 1, 1982, which still has effect as to leases created in the past fivs
years, the effect of these changes for most leases is simply to remove confusing and obsolete
language from the Code. However, if the change is given retroactive effect, it will shorten
the period of time during which the ground lease holder is protected against redemption of
the property without his or her consent for ground leases entered into after July 1, 2002,

' Existing language in the provision specifies that a lease of an entire property improved or
1o be improved for muliiple-family use on the property constitutes a business and not a residential
purpose, and further provides that the term “multiple-family use™ does not apply to any duplex or
single-family structure converted to a muhip}e«t’l\\{glgling unit. RP § 8-110(a)(1).
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The Honorable Martin O’Malley
May 4, 2007
Page 2

Ultimately, the issue of whether a change in the law is to be given retroactive or
prospective effect is a “question of legislative intention subject to tae requirements of
procedural due process and noninterference with vested rights.” Becker v. Anne Arundel
County, _ Md.App. __ (Aprl 9, 2007). Generally, a statute is presumed to operate
prospectively unless a contrazy intent appears, or the statute is limited to procedure or
remedy. State Ethics Commission v. Evans, 382 Md. 370 (2004). However, if the legislative
intent to make the statute retroactive is clear, it will be given retroactive effect unless
retroactive application “would impair vested rights, deny due process, or violate the
prohibition against ex post facto laws.” Id.

Real Property Article § 8-110 was originally adopted by Chapter 485 of 1884, which
provided that “all leases or subleases of land hereafter made in this State, for a longer period
than fifteen years, shall be redeemable at any time after the expiration of fifteen years at the
option of the tenant.” As indicated by the language, this provision had only prospective
effect. Poultney v. Emerson, 117 Md. 655 (1912). Subsequently, Chapter 395 of 1888
amended the section to allow redemption after the passage of ten years from the date of the
lease. Although the Act was silent, this provision was also given only prospective effect.
Flook v. Hunting, 76 Md. 178, 180 (1892). In 1900, the provision was again amended to
allow redemption after five years from the date of the lease. This change was also given
prospective effect. Heritage Realty, Inc. v. City of Baltimore, 252 Md. 1, 5 (1960); Chapter
207 0f 1900. In 1971 the time period was shortened to three years, and an uncodified section
specified that the change was to be given only prospective effect. Chapter 682 of 1971.
Finally, in 1982, the time was again extended to five years, with the bill specifically setting
out the various times depending on the year in which the lease was created, thus reflecting
the prospective effect. Chapter 317 of 1982.

Senate Bill 623 and House Bill 489 contain no express provision with respect to
whether they are to be given prospective or retrospective effect. Thus, ordinarily they would
be presumed to have only prospective effect. This conclusion is supported by the fact that
all previous changes in the time limit have been given effect only prospectively, that 1s, they
have applied only to leases entered into after the effective date. However, since the change
in language would have virtually no effect if it were interpreted to be only retroactive, there
is also reason to believe that the intent was that the provision be given retroactive effect.’

* Chapter 1 of 2007 prohibits the creation of new residential ground leases after January 22,
2007. However, because that Chapter, as amended by Senate Bill 396 and House Bill 463 of 2007,
defines the limitations of “residential” diffarently than Senate Bill 623 and House Bill 489, it is
possible that some ground leasescould be created in the future that would be subject to § 8-110 and
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The Honorable Martin O'Malley
May 4, 2007
Page 3

It has generally been recognized that a law that simply makes redeema ble ground
rents redeemable interferes with vested rights, works a taking without just compensation, and
impairs conwacts. Appeal of Palairer, 3 Leg.Gaz. 169, 1871 WL 10920 (Pa. 1871), efs
Marburg v, Mercamile Bldg. Co., 134 Md. 438, 441 (1928). And Maryland courts holding
that statutory changes with respect to ground rents should be given prospective effect have
recognized that a redeemable ground lease “of course, would be of much less value” than one
that is irredeemable. Flook v. Huniing, 76 Md. 178, 180 (1892). While all of these cases
relate to ground leases that were entirely irredeemable, 1t 1s not unlikely that a court would
conclude that a shortening of the current five year term of irredeemability would also
constitute a taking or impair the contract.”

For these reasons, it is entirely possible that a court might hold that Senate Bill 623
and House Bill 489 should be given only prospective effect.

Very truly yours,

f;n) g r/

&
e g s!/.cifwfr .{;A‘“T'G'M‘J.-J{-‘I' \\n.,,.,.r
4 Douglas F. Gansler
Attorney General

DFG/KMR/kmr
SB623_HB48%.wpd

cc.  Joseph Bryce
Secretary of State
Karl Aro
The Honorable Lisa A. Gladden
The Honorable Cheryl Glenn

immediately redeemable.

¥ n fact, the Court of Appeals has held that zn act could not be given retroactive effect to
eliminate a right of redemption once the time has rur to allow it. Brager . Bigham, 127 Md 148,
139 (1915).
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Retroactive Legislation — Workers” Compensation

Bill/Chapter:
Title:
Attorney General’s

Letter:

Issue:

Synopsis:

Discussion:

House Bill 1006/Chapter 446 of 2007

Workers” Compensation — Benefits — Cost of Living Adjustment

April 26, 2007, citing Letter of Advice, discussed below, dated March 8,
2007

Whether a bill that requires a certain annual cost of living adjustment and
authorizes another certain annual cost of living adjustment can be
constitutionally given retroactive effect.

House Bill 1006/Chapter 446 of 2007 requires governmental units and
quasi-public corporations to provide a certain annual cost of living
adjustment when an employee is entitled to compensation from the Injured
Workers’ Insurance Fund for claims arising from events occurring on or
before January 1, 1988. The bill also authorizes certain employers,
counties, and municipal corporations to provide an annual cost of living
adjustment for compensation paid for claims arising from events occurring
on or before January 1, 1988.

The Attorney General concluded that the bill was not facially
unconstitutional, but that there were instances in which it would be
unconstitutional as applied. House Bill 1006 imposes liability on
governmental units and quasi-public corporations. The Attorney General
indicated that a governmental unit has no rights that can be violated by a
statute requiring it to pay a cost of living adjustment. The same is true of
a quasi-public corporation as that term is used in the workers’
compensation statutes. Since nongovernmental employers are given the
authority to choose to pay a cost of living adjustment to covered
employees injured before January 1, 1988, the Attorney General
concluded that the authority to pay the benefit cannot violate those
employers’ rights.

The Attorney General indicated that the only invalid application could be
with respect to private insurers. However, the Attorney General
concluded that any violation of rights argument could be overcome since
(1) workers’ compensation is a heavily regulated business and therefore
amounts payable are subject to change and (2) the statute is a reasonable
and appropriate means of achieving a significant and legitimate public
purpose. The legislation is limited to actual increases in the cost of living,
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Drafting Tips:

and the liability of each employer is limited to the benefits for its own
employees. The Attorney General noted, however, that if a single private
insurer had a high number of employers electing to pay retroactive
benefits, and as a result had unusually high liability under the bill, it is
possible that the bill would be unconstitutional as applied to that insurer.

When drafting a bill that includes a provision that is to be applied
retroactively, the drafter should consider whether that provision
deprives an individual of a vested right that existed before the
legislation would take effect. If the retroactive application of the
legislation does impact a vested right of an individual, the drafter
should discuss with the sponsor the possibility that the inclusion of the
retroactivity clause could render the legislation vulnerable to a
constitutional challenge.
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THE ATTORNEY GENERAL OF MARYLAND
OFFICE 0F COUNSEL TO THE GENERAL ASSEMBLY

April 26, 2007

The Honorable Martin O’Malley
Govemor of Maryland

State House

Annapolis, Maryland 21401-1991

Dear Governor O’Malley:

We have reviewed the following bills and hereby approve them for constitutionali ity
and legal sufficiency: :

HOUSE SENATE
3274 910° 412 Ji78
447 930%F 4138 817!
473 949 535¢ 851
51§B 971F , 5578
538€ 10065 572F
745 7054

Very tru yy/n@
,‘_,.‘,,ya/éd/

ouc as F. Gansler

Attomey General
DFG/IRAZ/as

Enclosures
cc:  Joseph Bryce
Secretary of State

Karl Aro
2007brfm21 135
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Foornotes

A. HB 327 is identical to SB 703.
B. HB‘ 515 is identical to SB 537.
C. HB 538 is identical to SB 523.
D.  Enclosed is an April 26, 2007 memorandum on HB 910.
E, HB 930 is identical to SB 413,
_F. HB 971 is identical to SB 572.
(3. Enclosed is a March 8, 2007 letter of advice on HB 1006.
H.  HB 601, approved by form letter on April 16, 2007, like SB 717 amends Natural

Resources Article §10-410(a). The bills are not inconsistent and both can be given
effect regardless of the order of signing.

Enclosed is a February 28, 2007 letter of advice on SB 817.
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March & 2007

Ann Marle Malonay
230 Tayler House Office Building
Annapolis, Marvland 21401-199]

Dezar ivV[s. Maloney:

You have asked for advice conceming House Bill 1006, “Workears’ Compensation - Benefits
- Cost of Living Adjustment.” Spzcifically, vou have also asked whsther there is any constitutional
objection to the bill. You have also asked whather the bill could corstitutionally be givenreroactive
effzct going baclz a year or two, Ttis my view that the bill is not facially unconstitutional. However,
thers may be instancss in which it would be unconstitutional as applied.

Housz Bill 1006 requires governmental units and quasi-public corporazions to pav an annual
cost of living adjustment to a coverad emploves who is sntitled 10 compensation for claims arising
fromevents occurring on or befors January 1, 1988 and authorizes nongovernmental units to provide
annual costs of living adjustments to a coverzd employee who is entitlzd to corapensation for claims
arising from events occurring on or before January 1, 1988." Secticn 2 of the bill provides that “this
Act shall be construed to apply only prospectively and may notbe applied or interpreted to have any
effzct on or application 10 any conpensation paid on or before the effective date of this Act.

The only decisions that I have found expressly addressing the retroactive application of cost
of living adjustments in the workers’ compensation context arose in Rhode Island. In the first,
Liberty Mue. Ins. Co. v. Paradis, 764 F.Supp. 13 (D.R.L 1991), the Court refused to enter an
mjunction against the law and held that it should abstain from hearing the case afier concluding that
it was not clear whether, as a matter of State law, the insurance company plamtiff would be able to
T2COVer 1S COSts In 1ts rates,

In the second decision, Libern Mut. Ins. Co. v. Whitchouse, 868 F.Supp. 425 (DR.L 1994,
the Cowrt concluded that retrozciive application would not violate the Contracts, Due Process or
Taling Clausz of the United Staies Constitution. In the interim berween the two d=cisions, the
Rhode Island Director of Businzss Regulation had ruled that insurars could recoup their cosis via
surzharges on future premiums, but Liberny Mutual argued that the law would be unconstitutional

i CO‘“",'J"“!:S&"Q payable fw' zims arising afier Tanuan 1. 1988 has bzen subjec‘; 1o annua:
cost of living adjustments since January 1, 1981, Chapter 391 Laws of Manvland 1987
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a5 apolied 1o them because they tad withdrawn from the Rhode Island market and would not bz able
to recover those costs.

With respect to the Conract Clause, the Court found that there was no contract relating o
the matter that was the subject of the statute because the contract between Liberty and its insureds
save no indication ofanagresment that Liberty's obligation would be limited to the benefits amounts
prescribed in law when the policies were issued, and the policies appeared to contemplate the
possibility that the amounts Liberty would be required to pay could be affected by subsequent
amendments to the law. The Court further found that the benefit levels in the law at the time the
contract was made did not become part of the policies by law. The Court relied on the decision in
General Motors Corp. v. Romen, 503 U.S. 181 (1992) to conclude that the law did not create a
“yested right” to the provisions of law as they were set at that time, and thatreading it to do so would
“severely limit the akility of stats legislatures to amend their regulatory legislati on.” The Court also
noted that if the policy did limit the payments to those set by Jaw at the time of the injury, the
contract would not be impaired because the law required only that adjustments be paid to some
employess of Liberty’s insureds, not that Liberty would have to make thoss payments if its contract
provided otherwise. In any event, the Court found that even if the rates ag set at the time of the
imjury were part of the contract, the cost of living adjusumert would not work a substantial
impairment, because it would not adversely affect the insurer’s “-easonable expectations under the
contract.” Since workers’ compsnsation is a heavily regulated business and insurers were on notice
that the amounts payable are subject to change, the Court held that they could not have had
reasonable expectations that the amounts to be paid would not increase, especially in light of
legislative activity on the subject in the State and nationwide. And the Court found that even if a
contract were substzntially impaired, the s:atute could be upheld as a reasonable and appropriaie
means of achieving a significan: and legitimate public purpose.

The Court went on to hoid that the Due Process Clause imposed a lesser burden on the State
in the context of economic legslation than does the Contract Clause, and that the law could be
uphzld on a showing that it hada rational legislative purpose and that it did, as “[t]here is a strong
public interest in ensuring that benefits paic to workers who are totally disabled for long periods are
not eroded by inflation. That intsrest is even more corpelling withrespect to workers who became
disablad before the amendrment was adopted because those workers already have suffered an erosion
of their banefits that cannot be rectified by future COLAs.”

Finally, the Court held that the stamte did not violate the Talkings Clause, neting that the
statute did not result in an apprapriation of Liberty’s 2ssets for the State’s own use, but adjusted the
benzfits and burdens of economc life to promote the comunon good, that the effect of the Impact was
mitigated by other factors in thebill including the fac: that the insurer could recoup the expensssin
its rates, and that the insurer had no rezsonable investmant-backed expectation that the State would
never require cost of living adjistments to previously injured employess.
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Ttz Supreme Court hes congidered 2 pomber of cases releied Lo the rawousctive imposiion
of costs for praviously injurzd emplovzes. With ons excaption, this [vpe of imposition has besn
upheld.  In Usen v, Turncr Elfhorn Mining Co., 428 1U.S. 1 (1976), the Couwrt reviewed the
provisions of the Blazk Lung Benefits Act of 1972, 30 U.S.C. § 901 21 seq., which required coal
opzrators 16 compznsits certain miners and their survivors for death or disability due 1o black lung
dissase caused by employmznt iy coal minss. Ths Court applied rationa’ basis anelysis and
concluded that the Jaw was “jusuficd 2s a rational measure 1o spread the costs of the employeaes'
disabilities to those wio have profited from the fruits oftheir labor.” In Pension Benefir Guarann:
Corporation v. RA. Gray & Co., 467 U.S. 717 (1954), the Court considzred the constiturionality of
a stantz that umposed a payment obligarion upon any employer witadrawing from a multiemployer
pension plan and apphed to withdrawals for five months preceding the enactment of the statute. The
Couwrt found that it wasrational 1o impose liability on those who withdrew duning the period thar the
bill was being consideied by Congress. In Connollv'y. Pension Benefir Guaranry Corporarion, 473
U.S. 211 (1986) the Court covsidered whether the same statute considered w R.A. Grey & Co.
constirured a 1aking and concluded that it did not, but that it was an adjustment of burdens that
reasonablyreflected thz expenence of the smployer with the plan. The same statuie was challengs
againon Due Process and Takings grounds in Concrere Pipe & Prodicts of Cal., Inc. v Corstruction
Laborers Pension Trust for Southern Cel., 508 U.S. 602 (1993). The Coun relizd on Tirner
Elkhorn and R.A. Grav & Co. toreject the Dug Proeess clain, and o2 Connellyto reject the Talings
Claim.

In Eastern Enserprises v. 4pfel, 524 U.S. 498 (1998), the Court considzred Due Process and
Takings challenges 1o the Coal Industry Retiree Hzalth Benefir Act of 1992, which established a
piechanism for fonding health care benefits for retirees from the coal industry and their dependents
and concluded that, as anplizd to Eastern Enterprises, the statuie effected an unconstituiional taking,
In this decision, the Court discussad its decisions in the earlier cases, and reiterated its view that
Congress h2s considerable leeway 1o fashion economic legislatior, including the power to affect
contractual conunitments betweep private parnes. The Court also repsated That Congress could
- ‘mpose retroactive liability to some dsgres, but stated that their decisions have left opan the
possibility that legislation might be unconsumtional “if it imposes severe retvoactive liability on a
limited class of parties that could rot have anticipatad the liabilify, ang the extent of that Biability is
substanuially disproportionate 1o the parties's experience.” Looking to the amount of the burden
placzd on Eastern (530 to $100 million), the length of time that it had bzen out of ths industry (33
years), the fact thar it was not involved in the regotiations on the industy benefit plans that had first
providad benzefiis for retirees and their familizg, and the fact that the allocation of fund premiums
wags “not calibratzd either o Easiem’s past actions or to a1y agreemeni ... by the company, ihe Coun
couclucied that the stamre worked 2 t2ling as applizd 1o Eastam.”

House Bill 1006 imposss lizbility on two groups of amplovars: govammental units end quasi-
public comporarions. Cf, Labor and Empleyment Artcle § 9-201 (Workers® Compensation title
anplicablz 1o each person who kas ar 12ast one coversd emploves and zach govermmental uait or

139



Ann Mane Maloney
March §, 2007

Pags 4

quasi-pubiic corporalion thai has at 12ast one coversd smplovse). Clearly, 2 governmenial unit has
no rights that can be wiolated by a statute requiring them to pay a cost of living adjustment.
Badtimore County v. Churchil], Lid., 271 Md. 1, 13, app. dis., 417 U.S. 902 (1974}, Hagersiown v,
Sehner, 37 Md. 180 (1872). Aaxd, to the extemt that the governmental units have chosen (o self-
insure, there 1s no Insurer who could have any rights 1 assert either. Sez Labor and Employment
Axticle § 9-404. Since the term “quasi public cotporaticn” as used in the workers’ comipensation title
has been held to apply only 10 those of a governmental nature, Potrer v.. Bethesda Fire Department,
309 Md. 347,358 (1687), the same (s true of them. This is also true if the bill is amended to provide
for retroactive paymens.

House Bill 1006 also permits nongovernmental employers to choose to pay a cost of living
adjustment to covered employsrs injured prior to January 1, 1988. Clearly, the mere authonty to pay
this benefit cannot violate any right of thase employers. This is the case even if the bill is amended
to provide for some retroactive payments.

Labor and Employment Article § 9-402(a) provides that each employer shall secure
compznsation for coversd employees of the emplover by ma'ntaining insurance with Injured
Workers” Insurance Fund (“TWIF"); by maintaining insurance with an authorized insurer; by
participaiing in a governmeénral self-insurance group; by participating in a self-insurance group of
private employers; by maintainiag self-insurance for an individual employer, or by having a county
board of education secure compsnsation under § §-402(c) of the Education Article. Clearly, since
noright of an employer is violated by the bill, there would also be no violation of their rights as gelf-
LELSULETS.

Since [WIF 15 an nstrumentality of the State, Cenrral Collection Unitv, DLD Associates, 112
Md.App. 502 (1996), it also has no rights that can be violated by passage of thus stamute. Thus, 1fthe
bill 15 to have any invalid application, it could only be with respect to private Insurers.

In the Rhode Island cases, the Court held that the cost of living adjustment was reasonable
for a variety of reasons, including that it was directed at the accamplishment of a significant state
purpose, that it was limited to actual increases in the cost of living, and that it applied to the
employees of the speeinc employer, with the result that it was proportional to tha! employer's
experience with the plan®  The Court also noted that the law made littlz impact on reasonable
invesument backed expectations in light of the number of states that had zlready adopted cost of
living provisions, and the fact that it had been the subject of legislation in Rhode Island for years.
The Court also lookzd to the fact that the law permitied insurers to recoup their expenses in their

* In this context, the Court in Eastern Enterprises v. Apfel, 324 U.S. 498 (1998) noted char
Ezstern could have been made “responsible for employment-re’ated health problems of all former
employses whether or not the cost was forgseen at the time of employment, but there 1s no suczh
connection here,” 140
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Futze and nzid that the faci tha Livarty had choszr w wighdraw fror: tiwmrl‘mid noi alizr e fact
that u raesenable. cznaw and adsquats provision Tor obialiung compensaudp” was providsd atthe
umez of the alleesd e,

Hous: BUll 1006 serves the swme valid purposss as the Rhodz [sland tew. Tt is also imilzd
10 cost of Jving incrzases vather than 2 general incrzas: in benefits, and, 1f i1 is given rewroaciive
efizct at all. the intenidon is apparently that 10 be himitec to the past coupls of vears, Furthermore,
the liabiliry of ach zmplovar islinnted o the benefis for 1ts own =mplovess, <o thai the hability of
the insurers should also rafizot tha expenence in; the market. Moreover, as was the case in Rhodz
Island, it is unlikely hat msurers conld have any reasonable expectation that no cost of living
adjuesimeant would ever be imposed for these emplovers as the legislanue hes discussad than plight
In past sessions and th: problam has only increasad as inflation has gons wp. There is the issue,
howevear, of recoupment. The fiscal note on House Bill 1006 states that the “relroactive adjustment
would not affect insuruce rates icr employvers because rates would not increase to conpensate for
pastunfunded liabilites; however, the bill would crears asignificantunfunded lability forinsurers.”

As discussed above. when 2hede Island decidzd 1o give reroactive application 1o i1s cost of
fiving adjustment, it was eventually dzrermined that insurers could recover the costs in thair rates.
[ the Maryland Insurance Admmisrration werzs to make a similar determination, it could have no
unconstitutional erfect, even on private insursrs. Moreover, to the extent that the burden on insurers
is minor, it zould be that 1t would sull not be found uncorstimtional, in light of the heavy ragulation
of the industry, and the predictabiliny of this change. Cf., Alistaie Ins. Co. v, Kim, 376 Md. 276, 300

{2003) (Holding that retroactive staruory elimination of param -child immumnity in antomobile torts
4id not viclate the conract clause). However, if a single private insurer had a high number of
zmplovers electing (o pay ratroactive benefits, and as a result had unusually high Liability under the
5ill, iris possible that the bill would be unconstitutional as applied to that insurer, just as the Coal
Industry Retirse Health Bznzfit Aat was found unconsututional as applied 1o Eastem Enterprises.

Sincerely, (e
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Extra Compensation of a Public Officer — Legal Fees

Bill/Chapter:

Title:

Attorney General’s
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 247 and House Bill 492/Chapter 610 of 2007

Prince George’s County — Board of License Commissioners — Attorney
Compensation

May 15, 2007, citing Letter of Advice to Senator Gwendolyn Britt dated
March 1, 2007, and Letter of Advice to Senator Nathaniel Exum dated
October 17, 2005

Whether a statute that authorizes a county council to pay the attorney for
the county’s board of license commissioners for legal fees that were
approved by the board but not paid in prior fiscal years violates Article IlI,
8§ 35 of the Maryland Constitution, which prohibits extra compensation for
public officers after the service has been rendered.

Senate Bill 247 and House Bill 492/Chapter 610 of 2007, among other
provisions, require the County Council of Prince George’s County to pay
the attorney for the Board of License Commissioners of Prince George’s
County, in addition to the annual salary authorized by statute, legal fees
approved by the board for representing the board in court. This amount
includes fees approved by the board and not paid in prior fiscal years.

Article 11l, 8§ 35 of the Maryland Constitution provides that “[e]xtra
compensation may not be granted or allowed by the General Assembly to
any public Officer, Agent, Servant or Contractor, after the service has
been rendered, or the contract entered into ....” The Attorney General has
determined that, by authorizing the county to make payment of legal fees
to the board’s attorney for prior years’ representation above the amount of
the salary set by statute, the new law violates this provision of the
Maryland Constitution.

The Attorney General states that, although there is surprisingly little
judicial construction of Maryland’s “extra compensation” prohibition,
other states have similar prohibitions in their constitutions, and the case
law and state Attorney General opinions from those jurisdictions offer
guidance. Specifically, the Maryland Attorney General looked at two
Attorney General opinions from Florida and New York. According to the
Florida Attorney General in an opinion disapproving payments for legal
services not authorized under an original contract with a school board,
“[e]xtra compensation generally refers to an additional payment of
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retroactive compensation, lump sum allowances or other forms of
compensation not provided for by law or contract [and] is generally
prohibited ....” 2003 WL 22513550 (Fla. AG). The New York Attorney
General took a similarly negative view toward extra compensation above a
statutorily-fixed salary for litigation that was to be undertaken by a city
attorney. 1952 WL 81860 (N.Y.A.G.). The Maryland Attorney General,
therefore, viewed the portion of the legislation authorizing the payment of
previous legal fees over salary as unconstitutional, and suggested that it
was severable from the remainder of the statute and should not be given
effect. The Attorney General advised that the better alternative would be
for the General Assembly to increase the statutory salary of the board’s
attorney “even for a brief period” during the next session to resolve the
problem.

In drafting legislation relating to compensation of public officers, a
drafter must be mindful of the applicability of Article I11, 8 35 of the
Maryland Constitution. Because Article 111, § 35 prohibits extra
compensation for services already rendered or after a contract has
been entered into, a sponsor who asks for legislation to be drafted that
authorizes or provides fees to a public officer for previous services
over and above a salary established by statute should be warned of
this constitutional barrier. The drafter should instead suggest a
provision that prospectively increases the salary (even for a brief
period) to resolve the problem and remedy any inequity.
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May 15, 2007

The Honorable Martin O’Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senate Bill 247/ House Bill 492
Dear Governor O’Malley:

We have reviewed for constitutionality and legal sufficiency Senate Bill 247 and HB
492, identical bills relating to the compensation of the attorney for the Prince George’s
County Board of License Cormmissioners. While the bills may be signed into law, we note
that a severable portion of the legislation may be in conflict with Article [II, §35 of the
Maryland Constitution, which provides in relevant part that “[e]xtra compensation may not
be granted or allowed by the General Assembly to any public officer, agent, servant or
contractor, after the service has been rendered, or the contract entered mto...”.

Backorounid

Section 15-109(r)(5)(ii) of Article 2B of the Maryland Code provides that the attorney
for the Prince George’s Board “shall receive an annual salary of $15,500 and the County
Council shali pay all court costs and expenses incurred thereon by the attorney to the
Board.”" Senate Bil! 247 / House Bill 492 would amend this law to provide that the council
pay the Board's attorney legal fees approved by the Board for representing it in court. This
amount would include “fees approved by the Board and not paid in prior fiscal years.” In

' Previously, this office advised that certain payments to the aftorney above the

statutory salary would constitutecompensation and would not be permissible. See Letters of Advice
to the Hon. Nathaniel Exum, dated October 17, 2005 and the Hon. Gwendolyn Bntt, dated March
I,2007, copies of which are attached. This office was not asked for, nor did it render advice on the
constitutionality of legislativelymandating payment for prior years’ service.
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The Honorable Martin O’ Malley
Page 2
May 15, 2007

addition, the legislation contains provisions of prospective operation, requiring -he Board to
establish the fee rate for the attorney’s representzation in court and the Council to budget for
this compensation. These latter provisions raise no constitutional issue. However, the
additional payment for prior year’s representation raises a question under Article III, §35.

The Fiscal and Policy Note for the legislation states that:

In addition to the salary of $15,500, the board attorney has been receiving a
contractual income of $26,500 annually. Current law does not provide that the
board attorney be compensated for legal fees...

The Prince George’s County Board of License Commissioners advises that the
§26,500 annual contractual compensation for the board’s attorney was approved by
the county council for fiscal 2006 and 2007. The board has budgeted an amount of
$26,500 for fiscal 2006.

Analysis

There is surprisingly little construction of Maryland’s “extra compensation”
prohibition.” However, similar prohibitions appear in the constitutions of more than 20 states
and caselaw and State Attomey General opinions in these jurisdictions offer more guidance.
Particularly relevant are two State Attorney General opinions.

[n a 2003 opinion the Attorney General of Florida concluded that state “extra
compensation”prohibition would be violated by a school board’s ratification of previous
payments for legal services not authorized under the original contract between the board and
its lawyer. 2003 WL 22513550 (Fla. AG). Attomey General Crist also noted that “[e]xtra
compensation generally refers to an additional payment of retroactive compensation, lump
sum allowances or other forms of compensation not provided for by law or contract is
general prohibited...”. Similarly, in a 1952 opinion the Attorney General of New York
concluded that extra compensation could not be paid for litigation to be undertaken by a City

2 In State v. Dashiell, 195 Md. 677, 693 (1950), the Court of Appeals said that Article
I, §35 should be construed troadly, but concluded that the extra compernsation prohibition did not
apply to damages for breach of contract. In 78 Opinions of the Attorney General 296 (1993),
Attorney General Curran said that the constitutional restriction did not apply to a benefit change in

a penston plan.
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Attorney above the salary fixed by law for services rendered. 1952 WL 81860 (N.Y.A.G.).
The opinion also noted that: “[a]s a practical matter ... you might consider requesting an
increase in your salary for a particular year or years because of the additional labor.”

In accordance with these authorities, we believe SB 247 / HB 452 authorizes extra
compensation for services thathave already been rendered when pay was limited to $15,500.
Thus this portion of the legisiation - - which we view as severable - - should not be giver
effect. As the Attorney General of New York has suggested in the above cited opinion, it
would be possible for the Legislature next session to increase the salary of the Board's
attorney even for a brief period to resolve this problem and remedy any inequity.

Very truly yours,

N

ouglas F. Gansler
Attomey General

DFG/RAZ/as

Attachments

cc:  Joseph Bryce
Secretary of State
Karl Aro
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March 1, 2007

The Honorable Gwendolyn Brig
222 James Senate Office Building
Annapolis, Maryland 214011991

Dear Senator Bnitt;

Yaou have asked for advice on whether the attornsy for the Board of Licenss
Commussioners for Prince George’s County may receive payments above the statutory salary
pursuant o a separatz conmract that compensates the attorney for the Board at a rate of
$100.00 per hour for preparing and presenting any appeal before any forum. [t is my view
that such payments would constiture compensaton and, to the extent they exceed the salary
cap set by statute, would not be permissible.

Arnicle 2B of the Annotated Code, § 13-109(r)(3) provides:

(i) Theattomey for the Board shall be appointed by, and serve at the
will of, the Board.

(i1)  The attorney shall receive an annual salary of $15,500 and the
County Courncil shall pay all court costs and expenses incwrred therein by the attomey
to the Board.

In a separate letter of advice to Senator Exum, dated October 17, 2003, I edvised that
the reimbursement for expenszs actually incurred in the performance of an official’s duties
15 not considered compensation, but that a flat allowance for expenses is compensarion, and
thus, the cowrt costs and expenses are separate from the salary and are not subject to the
salary cap. However, a separate contract providing for an howly rate for performing the
dunes of attorney for the Boa:d is clearly compensation. As such, it is my visw that, to the
exient such conpersanon exceads the $13,500 salary cap set by statute, it would not be

a
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March 1, 2007
permissible.!
[ hope tins is Tesponsive to your inguiry.

Smcerely,

RS hd 2.0
Bonnie A. Knlkland
Assistant Attorney Generel

k I note that SB 247 / HB 492 have been wntroduced to address this 1ssue. HB 492

passzd third reading today. 150
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October 17, 2005

The Honorable Nathaniel Exum
1891 Brigluseat Road
Landover, MD 20785-4236

Dear Senator Exum:

You bave requested advice on whether court costs and expznses incuured by the attorney
to the Prince George’s County Board of License Comniissioners and paid by the County Council
are separate and distinct from the amomey’s salary or are part of the szlary and subject to the
annual salary cap of $15,500. For the reasons below, it is my view that the court costs and
expenses are separate from the salary and are not subject to the salary cap.

Article 2B of the Amotated Code, § 13-109(r)(3) provides:

(1) The attorney for the Board shall ke appointed by, and szrve at the will of,
the Board.

{n)  The attornev shall receive an annual salary of $15,500 and the Ceunty
Counci! shall pay all court costs and expenses incurred therein by the attomey to the Board.

The plain language of subparagraph (i1) above zppears to contain twe distinct provisions:
one seting the salary of the Board's attomey at §13,500; and the other requiring the County
Council to pay expenses incurred by the attormey in the performance of duties to the Board.
(emphasis added). Further, this Office has articulated when payment for expenses is
compensaton. A flat allowance for expenses is compensation. 42 Opinions of the Altorney
General 316 (1957); 20 Opinions of the Aucrney General 217 (1935). However, the
reimbursenem for expenses actually incurred in the performance of an official’s duties is not
considared compensation. See Bill Review Letier on House Bill 361, dated April 22, 2004,
Because there is a requirement that the County Council pay for all court cos:s and expenses,
there is no indication that a flat expense allowance is used. Thus, it is my view that the cowt
costs and expenses are separate fiom the salary and are not subject to the salary cap.

Sincerely

%\r\ \&JQ) -

151 Bonnie A. Kirkland
Assistant Atomey General
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Separation of Powers — Executive Power

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 50/Chapter 516 and House Bill 161 of 2007

Governor’s Appointments Office and Appointing Authorities — Duties

May 15, 2007, citing Letter of Advice to Senator Thomas Middleton
(discussed below) dated January 31, 2007, addressing the First Reader
versions of the bills.

(Note that the bills, as ultimately passed, addressed concerns raised in the
Letter of Advice discussed below, and, in the Bill Review Letter of May
15, 2007, the Attorney General found the bills to be constitutional.)

Whether a bill that prohibits the Governor from delegating to the
Governor’s  Appointments Office the power to terminate certain
employees of the Executive Branch and provides that the unit that hired an
employee retains the power to terminate that employee violates Article II,
8 1 of the Maryland Constitution, which vests executive power in the
Governor, or Article 8 of the Maryland Declaration of Rights, which
requires a separation of powers among the branches of government.

Senate Bill 50/Chapter 516 and House Bill 161 of 2007 seek to limit the
influence of the Governor and the Governor’s Appointments Office in the
firing of at-will employees of the Executive Branch. Toward that end, the
bills prohibit the Governor from delegating to the Governor’s
Appointments Office the authority to terminate certain categories of at-
will employees in the Executive Branch. The bills also prohibit the
Appointments Office from “superseding” or “interfering” with functions
assigned by law to a department or unit of the Executive Branch or the
State Department of Budget and Management. Executive Branch
departments are granted the exclusive right under the bills to manage and
terminate their employees and are prohibited from delegating this power to
another department within the Executive Branch.

Article 11, § 1 of the Maryland Constitution states that “the executive
power of the State shall be vested in the Governor,” while Article 11, § 9
provides that the Governor “shall take care that the laws are faithfully
executed.” The Maryland Declaration of Rights, Article 8, states the “the
Legislative, Executive, and Judicial powers of Government ought to be
forever separate and distinct from each other.” The Attorney General notes
that the courts have determined that these provisions, along with more
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specific statutory provisions, confer on the Governor a “significant role in
setting policies to govern the management and supervision of State
employees.” McCulloch v. Glendening, 347 Md. 272 (1997). See also,
MCEA v. Schaefer, 325 Md. 19 (1991). The Attorney General finds that
“because these cases recognize constitutional authority in the Governor to
control State employment,” arguably, any statutory alteration of that
authority is constitutionally questionable.

However, the Attorney General cautions that the cited State court
decisions are not precisely “on point.” Senate Bill 50 and House Bill 161
amend a statute regarding the Governor’s power to terminate Executive
Branch personnel, while the cases cited by the Attorney General do not
involve a statute impinging on the Governor’s powers; nor do they rely
solely on constitutional, as opposed to statutory, provisions. Therefore, in
the absence of specific legal precedents, and consistent with the
presumption of constitutionality normally accorded legislation of this type,
the Attorney General deems the legislation constitutional.

The Attorney General notes that, under federal law, the issue is clearer.
The U.S. Supreme Court has upheld the power of Congress to insulate
independent agency officers from Presidential control, as long as “purely
executive officers” were subject to executive control and removal.
Executor v. United States, 295 U.S. 602 (1935). Senate Bill 50 and House
Bill 161 are in accord with this holding in that the bills preserve the power
of the Governor to delegate termination authority over those in “purely
executive” positions, i.e. personnel in the executive pay plan, direct
appointees (not provided for in the Constitution), the Governor’s staff, and
those assigned to Government House. Furthermore, the bills do not
preclude the Governor from directing an appointing authority to fire an at-
will employee or exercising the executive budget power to de-fund or
abolish positions within the Executive Branch. Because the bills preserve
the Governor’s authority over core executive functions, the bills do not
violate separation of powers requirements or intrude on the Governor’s
constitutional authority concerning State employment.

In drafting legislation that arguably limits or alters the powers of the
Governor as the head of the Executive Branch, the drafter should
always consider potential issues arising under the Separation of
Powers doctrine. The drafter should consider whether the proposed
legislation impermissibly infringes on the Governor’s powers under
the Maryland Constitution and, specifically, whether the executive’s
authority over core executive functions has been affected.
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The Honorable Martin O'Malley
Governor of Maryland

State House

Annapolis, Maryland 21401-1991

Re:  Senwme Bill 50/ House Bill 161
Dear Governor O'Malley:

We have reviewed and hereby approve for constitutionality and legal sufficiency
Senate Bill 30 and House Bill 161, identical bills which prohibit the Governor’s
Appointments Office from directing or overruling certain employment decisions of state
appointing authontes and which restrict the ability of those appointment authorities to
delegate to others employment decisions, inclhuding the decision to terminate an employee.
We have considered whether the legislation unconstitutionally interferes with the Governor’s
authority over Executive Branch officers and employees in violation of Article 8 of the
Declaration of Rights and Amicle [, §1 of the Maryland Constitution. In our view SB 30/
HB 161, properly construed, is constitutional.

This legislation 1s based on recommendations of the Special Comnuttze on Employee
Richts and Protections. Asintroduced, the measure was mare sweeping in 1is restrictions on
Executive authonty, pariicularly with respect to the functions of the Govemor’s
Appoiwntments Office and the Govemor himself. See SB 50 and HB 161 at pages 2-4.
Specificelly, as to the Governor, the bills stated that;

(1) Except as provided in paragraph (2) of this subsection, the Govemor
may not delegaiz to the Office or any other office, unit, orindividual in
the Office of the Govemor or the Executive Branch of State
government my authority or duty regarding the termination of any
employee, including management service and special appointments
employees whe are in the princi.IpS-aSl departments ar in any other unit in



The Honorable Martin O'Malley
Page 2
May 15, 2007

the Executive Branch of State government,

(2)  The Govemor may delegate to an individual in the Office of the
Govemor or the Executive Branch of State Government any authority
or duty regarding the termination of at will employees, including
special appointments, who are:

(I)  In the Executive Pay Plan,

(I)  Directly appointed by the Govemor by an appointment that is not
proviced for by the Maryland Constitution;

(II1)  Appointment by or who are on the staff of the Governor or Lieutenant

Govemor; or
(IV) Employees assigned to the Government House or the Office of the
Goverhor.

In an advice letter requested by the sporsor, Assistant Attormey General Robert A,
- Zarnoch addresszd the constitutionality of the First Reader version of the bills and locked fer
guidarce from federal decisions dealing with Congress’ ability tc limit the President’s
authority over Executive Branch officials and employees except for “purely executive
officers”. See Humphyey's Executorv. U.S., 294 U.S. 602 (1933); and U.S. v. Perkins, 116
U.S. 483 (1886)." The letter noted that:

. .SB 50/ HB 161 carves out an exempticn to its prohibition on delegation of
removal power for a class of individuals ¢losely associated with executive
power and therefore allows the Governor to retam control over “purely
executive officers.” The bill permits the Governor to delegate termination
authonty over those in the executive pay plan, direct appointees (not provided
for m the Constitution), the Govemor’s staff, and those assigned to
Government House. Under this arangement the Legislature has left the
Governor broad control over those reasonably deemed “purely executive.” In
addition, the iegislation would also not prevent the Govemnor from directing
a cabinet head / appointing authority to fire an at-will employee upon pain of
removal..... Nor does this legislation affect the Governor’s budget powers with
respect to funding or not funding positions or his authonty te abolish them.

‘ A copy of this January 31,2007 advize letter to the Hon. Thomas McLain Middleton

is attached.
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Because of the exemptions in the legislation and because it might not be read
to affect core Executive powers and although the issue is not completely free
from doubt, it is my view that SB 50/ HB 161 would not violate separation of
powers or intrude on the Governor's constitutional authorty with regard to
State employment,

Subsequent to this advice and after the Governor’s Office noted policy objections to
the measure, the legislation was substantially amended in committee to eliminate a number
of prolibitions with respecito the Appointment’s Office and to delete all of the atove-quoted
restnctions regarding the Governor - - so 100 were the exemptions tied to the restrictions
and relied on in the January 31, 2007 advice letter.

Given the Legslature’s attempt to accommodate the Executive and address
constitutional 1ssues involving SB 50 / HB 161 and the fact that no provision in the
legislation expressly restricts the actions of the Govemor himself, we believe the Chief
Executive retains his constitutional avthority ovar “purely executive officers”. This would
include the power to delegate to others authority over the termination of employrment of these
individuals.

For these reasons, we behieve SB 30 and HB 161 are constitutional,

Very truly yghurs,
’ ﬁy}%@,@b
wo
J Douglas F. Gansler
Attomey General
DFG/RAZ/as
Attachment

cc:  Joseph Bryce
Secretary of State
Karl Aro
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The Honorable Thomas McLain Middleton

Co-Chalrman, Special Comminze on Siate
Employee Rights and Pydtzcuons

SE iMiller Senate Bu:lding

Amnapohs, Marvianc 21401-1991

Dear Charman Myddieton:

You have reguesied advice on the constiutionality and legal sufficiency of SB 30/
HE 15) and SBE 2/ HE 162, legslation vecomimendad for Gznzval Asvmbly
consideration by 2 majority of the Special Committze on State Emplovee Raghts and
Protzenons, a comnunee charzzd with examuining polincal firng of at-will empleyees
the Execunve Branck. '

SB 3G/ HB 161, in ecsence, would prevent the Goverpor from delegatng the
Grnng of certain catzgonies of ar-will emplavees to a unit of lus office charged with
reconunanding appointments of officers end would himit the temination function to the
emniovaz’s appoinitg authonty. In my view, this bill, properly uvnderstood and
considar=d in light of its exempuions, would not unzonsnunonally interfere with the
powars of the Executve. SE2/HB 182, among otaer thungs. would extend greater
proiecuon front polincal firings W ceytaln caigories of at-wil. emplovees and confer
evzater rzmedies for violations of those protections. Most significanaty, s lagislation
would authorize an al-will emplovee to appeal an arbirrary or capricious finng and require
nouce to cerain al-will employees of the reasons for thelr rermuination. Inmy view, most
o the previsions of 58 2« HB 162 raise na counstintional prozlem. In addinon. it is
certainly constirsionatly permissibiz for the Legislature 10 mansform at-will emprloves:
nic “ienured” Io\M:: sush as those 11 the skilled and profeszianal senvices,
Howaver it is nol cizar thar this is the ininton of this propesad maasure. And, if this
wers the ment {h~ 3zt that dis class of emplovess would be efiecuvely himured 10 an

afiev-theefazt zpoezl rathey than veceiving the "pra-tenuinauon’ dus procass ascorded
emenierard siamyalencsne vnicse A = =1 A JR
g el ee; raises @ subctannal duz oroc elzsg_s; 1.



Tonorable Thomas Molar Middison
January 31. 2007

SB 0/ HB 161

This legislation seeks to limit the influence of the Governor’s Appointments Office
and the Governor i at-wil! firing decisicns of Executive Branch employses by confining
such decisions to an “appoiniing authority”. The bill defines “appointirg authority” as
any individual or Executive Branch deparunent that has the power io male appoinuments
and terminate empleyment. The bil) pracludes such decisions by the Appointments
Ofiice as well as any other dzpartment or unit that serves a similar purpose in maling
recommensanons for the appomtment of State offizials.

The bill would prohibit the Appointments Office from “superseding” or
“interfering” with functions assicned by law (o a dzpartment or unit of the Executive
Branch o: the State Deparument of Budgst and Management (DBM). The Appointments
Dffice would similerly be pravented from being “involved with any decisions made by™ a
department of the Exzcutive Branch or DBM.

The legistation would praclude the Governor from de.egating authority to
termunate empioyees in the Exzcutive Branch, incliding managzment service and special
appotniments employzes. However, the measure would retain the Govemnor’s power to
delegatz to an Execuilve Branch official the anthority to tenninate employees who are {1
In the executive pay plan; (2) direcily appointed by the Governor but not provided for in
the Constitution; (3) on the staff of the Govemor or Lisutenant Goveror,; or, (4)
employees assigned 1o Goverament House of the Office cf the Governor.

he bill would grant Executive Branch dzpartments the exclusive right to manage
and 1erminate their employees. Each department or unit within the Exscnbive Branch
would be prohibited from dzlzgating the power to manage employees to any other

depariment within the Execuiive Branch. The final decision regarding termimation of an
zmiployse could not be delezated outside the respective department.

The legislanon raises several poiential constitutional issues. The Marylaad
Declaration of Rights, Articiz 8, states that “That the Legiclative, Executive and Judicial
powers of Govermment ought wo be forever separate and distinct from each other.™ Ariicle
11, &1 of the Marvland Constitution statzs that “the executive power of the State shall be
vested in a Govemor.” Addiionally, ascording o Article I, §9, the Governer, “shall taks
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cers that the laws ae rarthfull exzoutzd.™ In MeCudloch v u/:m’"n pg. 347 M3 272
(19971 the Cowtof Appeals noted that these provisions. a3 well as more spacific

smiutes. confaved wpon ihe Exscunve cic'w'ﬁ"‘:-)m volz 1p setming nolicies o govern the
man2gement and suzzrvision of Siare emplo ' Jd ar 2827 Smilarly, in ACEA v
Sehaeyer, 323 M4 16 (1001}, the Court of —‘pp-‘a}s relied upen the szme consnnhian
and S1aTetory provisons to supsent the Governor's “broad pawars with rzgard 1@
Exzeutive Branch Stz emplovees”™. I¢ ai 347 Because these cases recognize
consurutional autharity in the Govemor to contro! State employment, 1t can be arcued that
SE 30/ HB 161 irfrnges on that power. On the other hand, neither case involved a
statuie allezzd w impinge ox the Gavernor's constintonal pnwers or rehed enurely upon
constitutional as opposed to starueory provisions. Thus, in hehit of the lack of spezific

authonry and the preswrprion of consuturionality 1o be accorded legislation such as SB
50 /HB 161, this Office wenld ordinarily conclude that the measure 1s not
unconsnmmon&l.

al

This issue has bean resoived more d;’nitivnl\' on the federal level, In Humphrev's
Execusorv. Unfied Siaies, 20510.S, 502 (19334, the U.S. Suprame Court uplisld the
powar of Congrass w insulaie mdanandeni ;g-‘. cy officers from Presidenual conmrol, as
long as “purzly execunive officers” were subject (o Exzcunve conirol and ramoval. An
carhar Sunrame Court dzcisior, U5 v Perking, 116 ULS. 483, 485 (18806}, limited the
Przsident’s power over persorae! of Executive depariments and uphzld legislation
protecting such empiovees. See alse Swauss, The Place of 4gencies in Government:

Separation of Powers and rhe Fourti; Branch, 84 Colum. L. Rev., 373,608 11982y, (Asa

' Not aifzctzd by this legizlzoon s the Guvenior's appolumeant removal or
contral of il aificers . Thus, zhe racent dzcision of e Cowt of Appeals on ihz remeoval
and reappomiment of P“bl'f Servize Conumissioners. Schisler v Stare, 394 M4, 319

{2008y, s notrelevant heve, Ty 'mb'wo the sphintered Schic/or cowt from a Sepavation of
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"

resuit of Perking, “(:]he constiutionality of the civil service wag thus assurad - - and with
1L, recognition of a sharp limitation of the President’s power over the persoanel of
executive govenment.”

SB 50/ 1B 1ol carves out an exemption 1o its prohibition on delegation of
removal powar for ¢ clags of individuals slosely associated with exacutive power and
thersfore allows the Governer "o retain control over “purely exesutive aficers.” The bill
permits the Governor to delegate terrmination authority over those in the execurive pay
plan, direzt appointees (not previded for in the Constitution), the Governor’s staff, and
those assigned to Government House. Under this arrangemert the Legislature hac left the -
Govemnor broad corirol over those reasonably deemed “purely executive.” In addition,
the lezislation would also not prevent the Governor from directing a catinst head /
appolating authoriryto fire aa at-will empioyze upon pain of removal. Sez Sirauss, supra,
84 Columbia L. Rev. at 607 (The powsr of the Exscutive to control subordinates “may be
substantially a funcion of his ability to enforce his wishes o remove persons in which he
tacks political confidence or, les3 broadly, who disobeys his valid directives.”) Nor does
fles legislation affect the Govemor's budgat powerts with resvect to funding or not
Tfunding positions o: his authonty to abolish tham.

Because of the 2xemptions in the legislation and because it miehi not be read to
affect core Executive powers and although ihe issue 1s not cempleiely fre2 from doubt, it
15 my view that SB 30/ HB 1€] would not violate separation of powers or intrude on the
Govemor's constititional authoriry with regard to State employment.

I have also cansidered whether SB 50 / HB 161 would interfere with the
Governor’s power 1 reorganize government under Article I}, §24 of the Maryland
Constitution. Article IT, §24 of the Maryland Consttution grants the Gevernor the power
to “make changes in the organization of Ex.scutive Branch of the State Govermmznt,
meluding ... the rezllocaiion or reassignment of Luncuions, powers, and duiies among the
departments, offices, agencies, and nstrumentalities of the Execunive Branch.” Similar to
the general executive power, the power to reorganizs has limitations. Seciion 2£ goes on
10 state: “Where these changes are incensistent with exisiing law, or crzate new
govermmentai programs they shall be set forth i execurive orders in satutary form winch
shall be submitted to the General Assembly within the first :2n days of the rsguiar
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This leaislanon does nor exprassly ransfomm a:-will emplovess who are 1n the
manazemeani service or who hold spzeial appeintments inie the tenursd ranks of skilled or
professional service emplovees. Howaver itnught be found by a courtto do so by
implication,

The L2y disnnction benween a tznured and at-will emplovee 1s tat the former
ould onlv be removed for cause, whareas the latter can be removed for any reasen, not
Heg ] or unconstiasional - - V\haﬂ;c) or not the amplover’s erounds are arbirary or
capiicious. Towson Uriversin v, Coniz, 334 Md. 68, §2 (2004).° The stztutory
r2GUIraman: of “cause’ b forea Dubhc smplevae may de fired has bsep hald to creaie a
Prope)Ty rght undar ‘h Duz Proczss Clause of the 14% Amandmaznt 1o the US.
Consurunion. See Board of Reeenrs of Siaie Collega v. Roth. 408 U.S. 264, 577-78
(1972). And such a1 employes cannot be deprivad of lus or her property night
continued employment withowi notice and an oppo:tunity 10 be haard before the
terminadian takes plice. See Cleveland Eoard of E2ucarion v. Loudermill, 470 US. 5332
(1983). At-will ampiovees have no such constitutional protection and, even with regard
te an allezed illegal or unconsumtional fing. do not have pra-termmnaton nights.

Senazz Bill 27 House il 162 aprears 1o hlur the disunciion benvesn thess two
classes of emplovess by re quml that netice be given of reasons for temmination 1o
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This r2orzanization by executive order is a powar rarely used. Most
Oovernors submit major reorzanizaiion Lhances oy ordineny le@slation.

Thaveis no constmnonal protezuion for at-will smplavess from an arbirary
or cearicious Niynz. See Lawky AlcColtum, 224 F. 33 63) (7" Cip. 2003,
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decisions regarding employ:ss in these cawezonss ¢ be rmade withow rezard o “non-
matit factor(s]"; and by authorizing employees in these categorizs to appeal an arbitrary
or capricious firiny.’

If tha intent of these chenges is to convert certain at-will employees o tenured
employees, this 1s cartainly constituiionally permissible. However, by siill characierizing
the employses as “at-will”, but with tenured employea-tyne protections, the legislation is
arbiguous. And if the inteni 5 to confar such tenvre nghts, special appointment and
m:-1112.g=~n1311t service employz2s may not be limited to an afte:-the-fact, post-termination
appeal. Due process would require that they would have to be accorded pre-termination
notice and an opporiunity to be heard before any removal, See Cleveland Board ¢f -
Educution v. Loudermill, supra.

To avoid these problems, I recommnend that SB 2/ HE 162 be clanfied. Oherwise
we find r.o constitucional preblenis with the proposed legislation.”

Sincerely,

SN

(' 1 7

Eur G Dl
J

Raobert A. Zamoch

Assistant Aftorney General
Counszl to the General Assembly

RAZDGW as

06.01.01.62B. This regulatios was rescinded.

’ The iegislation also confers this nzht oa ernployses in the exzcutive service,

We recommend amendment of the measure to delete such 2 right to avoid any claim that
this would inlerfere with ihs Governar's constitutional authority over “purely executive
officers.” See p. 3, supra.

¢ Dsvig Gray Wright, 2 University of Maryland Law Schoel intern in the

Avicrmey General's Office, mad= 2 substantial ?gzmbutzon (0 this advice letter.



Separation of Powers — Legislative Veto

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Drafting Tips:

Senate Bill 764/Chapter 354 of 2007

Higher Education — St. Mary’s College of Maryland — Procurement
Authority

April 30, 2007

Whether amending a statute to reflect changes made to another statute
requiring approval by a legislative committee before an executive
department may implement procurement procedures is an invalid
legislative veto.

Senate Bill 764/Chapter 354 of 2007 makes conforming changes to the
Education Article to reflect statutory changes enacted under Chapter 255
of 2006, a comprehensive law concerning the governance of Morgan State
University and St. Mary’s College of Maryland. Among other provisions,
the bill adds St. Mary’s College to § 11-203(e)(1) of the State Finance and
Procurement Article, thereby requiring St. Mary’s College to develop
procurement policies and procedures that are approved by the Board of
Public Works and the Administrative, Executive, and Legislative Review
Committee (AELR).

A “legislative veto” is a provision of law purporting to reserve to the
legislature or a legislative committee the right to disapprove or reverse
actions of the Executive Branch through some action other than enactment
of a new law. Senate Bill 764, to the extent it requires approval by the
AELR Committee before implementation of new procurement policies and
procedures, amounts to a legislative veto, which, arguably, violates the
explicit separation of powers requirements of the Maryland Declaration of
Rights.

The Attorney General notes that similar conclusions of doubtful
constitutionality were previously reached by the Attorney General in
reviews of similar legislation, including Chapter 255 of 2006, House Bill
1501 and Senate Bill 444 of 2006, Senate Bill 430 of 2004, and Senate
Bill 682 of 1999. Although the legislative approval provision found in
Senate Bill 764 may be found invalid, the Attorney General advises that
the provision is severable and the bill may be given effect.

When drafting legislation that would make an executive action
contingent on the approval of a legislative committee or the entire
General Assembly by means other than passage of a bill, the drafter
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should alert the sponsor of the bill that such “legislative veto”
provisions are of doubtful constitutional validity. The drafter may
wish to suggest alternate methods of legislative oversight, including,
for example, review, investigation, budget control, and notification
and reporting requirements.
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April 30, 2007

The Honorable Manin O’Mzlley
Governor of Maryland

State House

Annapolis, Maryland 214041-1991

RE: Senate Bill 764

Dear Govemor O’Malley:

We have reviewed forconstitutionality and legal sufficiency Senate Bill 764, “Higher
Education - St. Mary's College of Maryland - Procurement Authority.” In amending the
Education Article to reflect changes made to the State Finence and Procurement Article by
Chapter 255 0f2006, the bill cepeats and perpetuates a legislative veto provision that we have
previously advised is of doubtful validity. As the provision is severable and does not make
the law any more unconstitutional than it previously was, itis our view that it may be signed
into law,

Chapter 255 of 2006 was a comprehensive act relating to the governance of Morgan
State University and St. Mary's College of Maryland. Among its provisions were adding the
St. Mary’s College of Maryland to State Finance and Procurement Article § 11-203(e)(1),
thus requining thet 11 procedures comply with policies and procedures developed by the
College and approved by the Board of Public Wo-ks and the Administrative, Executive, and
Legislauve Review Commitiee (“AELR™) as required by § 11-203(¢e). Chapter 2535 did no,
however make correspondiag changes in Education Arucle § 4-405, which relates 1o
procurenient by the College. The purpose of Senate Bill 764 is to make these conforming
changes. Thus. as reflected by the use of the term “clarifving” in the title, the bill does not
change the law with respect to the review and approval of the required procedures.

It 15 our view that © the extent that the new provision and State Finance and
Procurement Article § 11-203(e) makes the policies and procedures developed by the College
contingent on approval by the AELR Committee, this would be a legislative veto and would
be of doubtful validity. We reached the same conclusion when we reviewed Chapter 233,
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The Honorable Martin O"Malley
April 30, 2007
Page 2

Bill Review letter on House Bill 1501 and Senate Bill 444 of 2006, and also on previous bills
with similar requirements. Bill Review letter on Senate Bill 430 of 2004; Bill Review letter

on Senate Bill 682 of 1999, In each case, we concluded that the legislative veto was
severable. We reach the same conclusion here.

Very truly youss,
f M’M
# Douglas F. Gansler

Attomey General

DFG/KMR/&mr
SB764.wpd

cc:  Joseph Bryce
Secretary of State
Kar] Aro
The Honorable Roy ®. Dyson
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Local Law

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Drafting Tips:

House Bill 1175/Chapter 267 of 2007

Counties — Purchase of Development Rights

General approval letter dated April 18, 2007, citing Letter of Advice to
Delegate Anne Healey dated March 26, 2007

Whether land use legislation can be made applicable to a single charter
county, or one or more charter counties, without violating charter home
rule.

House Bill 1175/Chapter 267 of 2007, as passed, authorizes Anne
Arundel, Baltimore, Howard, and Prince George’s counties to enter into
an agreement to purchase development rights.

House Bill 1175 was originally drafted as an amendment to the Express
Powers Act (Article 25A, 8 5 of the Code) and would have applied to all
counties that adopted a charter form of government. Legislators sought
advice from the Attorney General regarding how the legislation could be
amended to limit its applicability without raising charter home rule issues.

The Attorney General suggested three alternatives for amending the
legislation to apply to Prince George’s County and also limit its
applicability to other charter counties without violating charter home rule
requirements. The first option is to amend the legislation so that it applies
to Prince George’s County and at least one other charter county, thereby
making the bill a public general law. The General Assembly may enact
public general laws affecting more than one charter county. A second
option is to apply the provisions of the bill only to Prince George’s County
and then amend them onto another bill that applies to another charter
county and also deals with the same subject, i.e. land purchases. A final
option, which is available only because Prince George’s County is under
the jurisdiction of the Maryland-National Capital Park and Planning
Commission, is to draft the provision as part of Article 28 of the Code. As
a land use provision relating to the regional district in Article 28, it would
be a public general law.

In drafting legislation that affects a single jurisdiction with a charter
form of government, or amending legislation to affect only a single
jurisdiction, the drafter should be mindful of the limitations imposed
on the General Assembly regarding enactment of legislation affecting
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a single charter county. The drafter should take steps to ensure that
the legislation is drafted in a way that does not offend the authority
granted to the charter county under its home rule powers.
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RosErT A. ZARNOCH
Assistant Atcorney General
Counsel 1o the General Assembly

Douaias F. Gansier
Y Atrorner GENERAL

Karnemnne Winenee

Sanpna Benson Branrrey
Chisef Depury Attorney General

Bonnie A, Kisutano
Karuryn M. Rowe
Assiscant Attorneys General

Josn B. Howan, Jr
D » Al v General
epury Anorney Gen THE ATTOR_MEY GENERA.I. OF I\/_[ARYI_AND

Orrict 0F COUNSEL TO THE GENERAL ASSEMBLY

April 18, 2007

The Honorable Martn O’Malley
Governor of Maryland

State House
Annapolis, Maryland 21401-1991

Dear Governor O’Malley:

We have reviewed the following bills and hereby approve them for constitutionality
and legal sufficiency:

HQUSE SENATE
614 1321 1308
412 1323 582¢
6118 1347 710
697¢ 1359 920F
709 1424 973 §
773 1427
784P 1432
1175%

Very truly yours,

el ﬁ%&\,
i
,{ﬁ’}-z_‘,}y W o -

P oot

£

Douglas F. Gansler
: Attorney General
DFG/RAZ/as 17
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Enclosures
cc:  Joseph Bryce
Secretary of State

Karl Aro
2007br\fml12

Footnoies

HB 61 1s identical to SB 440.
HB 611 1s identical to SB 130.
HB 697 is identical to SB 582.

HB 784 isidentical to SB 710. Enclosed is a March 16, 2007 advice letter on the legislation.

mo o w >

HB 1175, like SB 710/HB 984 adds a new Title 20 to Article 24 of the Code. Enclosed is
a March 26, 2007 advice letter on HB 1175.

F. FB 1359 is identical to SB 920.
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March 26. 2007

The Honorable Anne Healey
230 House Office Building
Annapolis, Marvland 21401-10¢]

Dzar Delegate Healey:

You have rzquested advice on the options available 1o the General Assembly 1o
convert HB 1175 iato legislation applicable to Prince George's County or one or more
addriional counties without raising charter home rule issuas under Article XA §4 of the
Marvland Constittion,

House Bill 1175 would amend Article 254, §3, of the Express Powers Act, to
authorize a charter county to provide easemenrs and restictons designated under certain

circumstances.’

1) If the legislation is amended to include another county, it would be a public

According 1o the Fiscal anc Policy Note on HE 1175

This bill authorizes a charter county 1o purchase easements to
restrict development. Within specified limitations, the county
council of a chater county may determine by resolution the
provisions, terms, conditiors, and duration of the agreemsnt to
purchase the easement. However, a pavment obligation in an
agreement authomzed by the bill is a general obligation of the
county and may not be subject 1o annual appropriation. The
agreement, however, is not subject to any limitations in the
county’s charter, public local law, or public general law. An
agreement authorized by the bill, the wransfzr or assigmment of
the agreement, and any paviment required are exempt from State

and local 1anes.
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The Honorabls Anne Healey

Page 2

March 26, 2007

general law. One option is to include the provisions in Article 24 of the Code
(Political Subdivisions). That Article contains 2 number of provisions
applicable to some but not all counties.”

If the bill applies cnly to Prince George’s County, one possibility is toinclude
it in Aticle 28 of the Code (Maryland - National Parks and Planning
Commission). Because a land use provision for the Prince George’s portion
of the Regional District in Article 28 is a public general law, such a measure

- would not offend charter home rule. A less secure option would be to include

the single county legislation in another Article, e.g., Art. 24, and argue itisan
implied amendment to Article 28.

Another option is to amend the Prince George's County legislation on to SB
682 / HB 657 (Cecil County - Purchase of Development Rights Program -
General Obligation Installment Purchase Agreements). Although the Cecil
County legislation is an uncodified bond bill with a cap, it also relates to the
authority to purchase prope:ty interests to restnct development. Thus, there
is no one subject problem. However, if such an amendment occurs, it would

probably be betier to codify the provision, perhaps in Article 24,

I hope this is responsive to your inquiry.

RAZ:as

Sincerely,

G Q. gmﬂ/wf

Robert A. Zarnoch
Assistant Attorney General
Counsel to the General Assembly

a

Article 25A contains provisions applicable to all charter counties.
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Miscellaneous Legislative Issues
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Constitutional Amendment — Statutory Provisions

Bill/Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 1/Chapter 513 of 2007

Elective Franchise — Early Voting and Polling Places

General approval letter dated April 30, 2007, citing Letter of Advice to
Senator Roy Dyson (discussed below) dated February 13, 2007

Whether a bill that proposes a constitutional amendment may contain a
statutory provision.

Senate Bill 1/Chapter 513 of 2007 proposes a constitutional amendment
authorizing the General Assembly to provide for early voting, provisional
voting, and out-of-district voting. The bill also contains an uncodified
section of law that specifically provides that existing statutory provisions
on early voting will not continue in effect, thus making clear that it will be
necessary to adopt new legislation to implement the constitutional
amendment.

The Constitution of Maryland vests in the General Assembly the power to
enact laws as well as the authority to propose amendments to the
Constitution. There are procedural differences, however, between a bill
that may become law and one that proposes a constitutional amendment.
For example, although proposed amendments are in bill form, they require
a three-fifths vote of both houses rather than a simple majority, are not
subject to gubernatorial veto, and become part of the Constitution only if
approved by voters at a general election. The Attorney General noted that
these procedural differences raise practical complications when a proposed
constitutional amendment is combined in a bill with statutory provisions.
For example, different parts of the bill will be subject to different voting
requirements; portions of the bill will be subject to veto while others will
not; and parts of the bill will be subject to voter approval while other parts
cannot be made subject to voter approval. The Attorney General
emphasized, however, that while these complications may explain why
statutory and constitutional provisions have rarely been combined in a
single bill, there is no legal prohibition against such a combination.
Despite the fact that Senate Bill 1 proposed a constitutional amendment
that, standing alone, would not need gubernatorial approval, the Attorney
General recommended that, since the bill also contained a statutory
provision, it should be submitted to the Governor and the Governor should
act on the bill.
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Drafting Tips:

Since there are significant procedural differences with respect to the
passage by the General Assembly of bills that propose constitutional
amendments and those that are merely statutory, the drafter should
avoid combining the two in a single bill, if possible. Although there is
no legal or constitutional barrier to the practice of combining
constitutional and statutory provisions, it can create practical
complications that might be litigated, such as the effect of a
gubernatorial veto of a bill containing a proposed constitutional
amendment, which, in the absence of statutory provisions, would not
require the Governor’s approval.
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Roserr A. ZarNocH
Assistanc Actorney General
Counsel o the General Assembly

Doucras E GaNsLEN
Ariorney GENERAL

Karunesine Wineree

SANDRA BensoN BranTLEY
Chicl Deputy Atcorpey General

Bonnie A, Kirxaanp
Katusyy M. Rowse
Assistant Aworacys General

Jons B. Howazo, ja
Depury Acorney Geneal

THE ATTORNEY GENERAL OF MARYLAND
Osrick of CoUNSEL TO THE GENERAL ASSEMBLY

April 30, 2007

The Honorable Martin O’ Malley

Governor of Maryland .
State House

Annapolis, Maryland 21401-1991

RE: Senate Bill ]
Dear Governor O’Malley:

We have reviewed and approve for constitutionality and legal sufficiency SB 1, a
proposed constitutional amendment authorizing the General Assembly to establish a process
for early voting.

Although to be effective a proposed constitutional amendment need not be submitted
to the Governor for signing, Warfield v. Vandiver, 101 Md. 78 (1905), we recommend that
this legislation be acted on by the Governor because it contains statutory provisions in
addition to the constitutional amendment. See SB 1 at Sections 2 and 3.!

We are also enclosing two advice letters on the bill,

Very ly Aurs,

i;})L{*‘)&
/

Douglas F. Gansler

Attormey General
DFG/RAZ/as

: Although the practice has been restricted by recent amendments to the rules of both

houses, itis constitutionally permissible to include ordinary legislation in a constittional amendment
as long asall provisions relate toa single sudject. See Letter of Advice 1o Hon. Roy Dyson, Feb. 13,
2007). 179



Page 2
April 30, 2007

cc:  Joseph Bryce
Secretary of State
Karl Aro
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RORLRT 2. LARNOCH
S Assistant Artornev General
‘ Coume! 1o the Genzral Assembh

DoucLas & GansLen

ATTOENTY \JENIRAL

TANDRA BENSON BRANTLEY

Bornte A, KUk LANY
Katurys M. Rowe

FaTHERING Wrnrapr
Chisi Jepurn o Geierst
} - | Asslsmay Antornes General

QHI L DOwAlD. R

Uiepats Athehey fenera)

Tur ATTorRNEY GENERAL OF MARYLAND
Orrice of Couwscl TO THE GENERaL ASSEMBLY

February 13, 2007

The Honorable Roy P. Dyson
102 James Senate Office Building
Anmapolis, Maryland 21401-1991

Dear Senator Dyson:

You have asked for advice concerning a proposed amendment to Senate Bil) 1, “Elective
Franchise - Early Voting and Polling Places,” that would add an unsodified section of law that would
specifically provide that existing statutory provisions on early voing would not continuve in effect,
thus making clear that it would be necessary to adopt new legislation to implement the constitutional
amendment. Specifically, you have asked whether a statutory provision may be added by
amendment o a bill proposing aconstmticnal amendment. You have also asked that [ look at the
effect of the Senate and House rules on such an 2mendment. Itis)ny view that there is no legal or
constitutional barrier to the proposed amenrdment. In addition, I do not interpret ihe provisions of
either the Senate or the House rules relating to amendments to impose any limitation on the proposed
anmendment. However, the two houses of the General Assembly are the fina! judges of the meaning
of their cwn rules and my views are not binding on them.

The Constitution of Maryland gives the power to enact laws to the General Assembly.
Bradshaw v. Lanlford, 73 Md. 428 (1891). The General Assembly also has :hie authorizy to propose
amiendments to the Constitution. Maryland Constitution Article XIV, § 1.

Laws are enacted by the Genera} Assembly pursuant to provisions of Article I that provide
that a bl may uot become law unti) it is read on tlree differemt days of the session in each house,
and require that a bill may not be read for the third time unti) it is engrossed or pnntzd for a turd
reading. Article IIL § 27. The Constitution further provides that a majonity of the members of the
House are necessary to pass & bill mto law, and requires that the yeas and nays be recorded on the
final passage. Aricle I1, § 28. A bree-fifths vote in each house is required for 2 law to take effect
as an emergency measure, Article XV1, § 2, or for a law 10 Lake effect over the veto of the Governor,
Anticle 0. § 17, Every bill proposing a law must be submitied <o the Governor for his approval or
velo, though itmay be enacted over ns veto with a three fifihs vote of both houses. Article IT1. § 30,
Anicle IL § 17. A bill with statewide effect may not be made contingent on a vote of the people.
Bradshovw v Lankford, 73 Md 428 (1897).
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The Honorable Roy P. Dvson
Febrzary 13, 2007
Page 2

Aniendments to the Constitution are proposad in bill form. Article XIV § 1. They require
a tlvee-fifihs vole of both houses. Jd. They are not subject to gubematorial veto, Wasfield v.
Fandiver, 101 M4. 78 (1903), butbecome part of the Constirution only if approved by a vole of the
people at a general election. Artizle XTIV § 1.

The procedural differences between a bill that will become law and one that proposes a
constitutional amendment raise practical complications when they are combined in a single
document. Different portions of the bill will be subject to differsnt voting requirements, and parts
of the bill will be subjest to approval at an election, while other portions are subject to veto by the
Govemor and cannot be made sub‘ect to approval at an election. These technical complications most
likely explain why constitutional and statutory provisions have not typically been included in the
same legislation. However, they do not amount to a legal prohibition,

Nothing in the Constitution prohitits the combination of statutory and constitutional
provisions in a single bill. Cf., Bourbon v. Governor, 238 Md. 252, 255 (1970) (Iu the absence of
a provision preventing repeal and reenactment of proposed constitutional amendment before it is
submitted to the voters, repeal and reenactment ts permissible).

In Warfield v. Vandiver, 201 Md. 78§ (1503), the Courl of Appeals addressed the issue of
whether a bill proposing a congtitutional amendment had to be submitted to the Govemor for
approval or veto. Noting the difference between material in a bill that will become law, and a
proposed constitutional amendment, and in the procedures applicable to each, the Court held that a
proposed constitutional amendment need not be submifted to the Governor “when no measures
which are distinctively and essentially legislative in their nature are appended to 1t.” /d. a: 109, 114-
115, dissent at 128. The Court proceeded to consider whether the provisions of the bills in question
relating to the mode of presenting the proposed amendment to the voters were legislation requiring
presentation to the Govemor, and concluded that they were not. Id. at 121-122. While not directly
addressing the issue of whether statutory changes and a proposed amendment to the constitution
could be included m the same bill, this case does seem 1o reflect the view that such a combination
1s possible.

The only out-cf-state case that I have found addressing this issue is Wass v. Anderson, 252
N.W.2d 131 (Minn. 1977). Thatcase held that a proposal for amendment of the state constinution
could be included in 2 bill relatirg to transportation, so long as tke constitutional amendment and
the provisions of the bill were in fact related to the same subject.

For the above reasons, it 1s my view that there is no legal or constitutional barrier to the
amendment of statutory language onto a bill containing a proposed constitutional amendment.
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The Honorable Roy P. Dvson
Februan') 3. 2007
Page 3

Earlier this session. the Senats adopted an amendmeznt 1o Senate Rule 46, which provides:

(B)(1} Subjectio Paragyaph (2) of this subsection. a bill or resolution may not
be amended en second reading in the Senale or. as 10 a House Bill or Resolution, on
second or third reading in the Senate, or by a conference committee, 1o include a
proposed constititional amendnan.

(2) This subszction does not apply 1o an amendmen! adopted by a standing
commitiee and included in the committee’s fevorable report of the 5ill that is the
subject of the proposed amendment.

While this rule prevents the addition of a proposed constitutiona) amendment to a bill proposing
statutory changes, it makes no mention of amendmeni of a proposed constitutional amendment 1o
include statutory previsions. Thus, it is my view that tlns rule would not prevent the proposad
amendment.

Tae House Rules provids, at Rule 26(b), that:

No bill or resolution may be amended in its passage through the House 10
include a prososed consttutional amendment.

Like the Senate Rule, this rale does not address the issve of amendments that add statutory language
10 constitutional amendments. Inaddition, the rule spealss only to amendments in the House. Thus,
it is my view that tae Rule would not aifect bills that are introduced with both statutory and
constitutional provisions, or that are amended in the Senate to contain both.

Sincerel

y
S
| //\//'

/ I\a[&n

Asmstam Attomey General

KOMRAny
dysani2.wpd
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Legislative Process — Bill Enactment Rules

Bill/ Chapter:
Title:

Attorney General §
Letter:

Issue:

Synopsis:

Discussion:

Senate Bill 361 of 2007 (Unsigned by Governor)

Cigarette Fire Safety Performance Standard and Firefighter Protection Act

Letter of Advice to Senator Mike Lenett dated April 25, 2007

Whether a Senate bill that was passed by the House of Delegates with a
nonsubstantive, technical amendment that did not appear in the bill when
originally considered by the Senate can be considered “passed” despite the
fact that, in the closing minutes of the session, there was no time for the
Senate to officially concur in the House amendment.

Senate Bill 361 and House Bill 785 of 2007 were cross-filed bills that,
among other provisions, established a performance standard for cigarettes
and prohibited the manufacture, sale, or offer for sale of cigarettes in the
State unless the cigarettes have been tested in a specified manner and meet
the performance standard. According to the floor reports presented by the
respective committee chairs, the bills were intended to be passed in
identical form by both houses. By a typographical error, however, a “(1)”
was omitted in the Senate version. To correct this minor discrepancy
between the two otherwise identical bills, on Sine Die, the House adopted
an amendment to Senate Bill 361 to fix the typo. Unfortunately, however,
the amendment was adopted by the House too late for the bill to be
returned to the Senate for concurrence in the House amendment.

Citing legislative authorities, the Attorney General advises that if a bill
passes both houses with only insubstantial or immaterial differences, it has
validly passed. Since there was no substantial difference between Senate
Bill 361 as passed by the Senate and House, notwithstanding the technical
amendment, the Attorney General was of the opinion that Senate Bill 361
had validly passed both houses. Understanding that this conclusion did not
necessarily settle the issue, however, the opinion was forwarded by the
Attorney General to the Clerk of the House and the Secretary of the Senate
“for whatever action they may decide to take pursuant to the rules and
customs of each body.” The Attorney General pointed out that Senate Rule
66 requires that the Senate concur in an amendment added to a bill by the
opposite house before the bill can be considered finally passed by the
Senate. In this case, the technical amendment to Senate Bill 361 was not
considered by the Senate and, ultimately, in accordance with Senate rules,
only the House crossfile was forwarded to the Governor and signed into
law (Chapter 497 of 2007).
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Drafting Tips:

Drafters of purely technical and nonsubstantive amendments,
particularly in the waning hours of Sine Die, may want to counsel the
requester of the amendment to forgo making the correction, if the
amendment and concurrence process may lead to the bill not being
considered as passed under the enactment rules of the respective
houses.
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April 25, 2007

The Honorable Mike Lenett
202 James Senate Office Building
Annapoiis, Maryland 2140]-1991

Dear Senator Lenett:

You have requested advice on whether SB 361 {Cigarette Fire Safety Performance
Standard and Firefighter Protzction Act) passed both houses of the General Assembly.

For reasons set forth below, 1t 1s my view that the versions of SB 361 that passed each
house did not differ “substantially™. There is legal support for the proposition that such a bill
would be deemed to have validly passed both houses.

You have provided me with the following background:

SB 361 (introduced Feb. 1) and HB 785 (introduced Feb. 9) were cross-filed
bills. The language for the bills was provided by the Maryland State Fire
Marshal and was intended to be identical in both houses. By a typographical
ervor, the (1) had inadvertently been omizted from the Senate bill. [SB 361,
p. S, line 8.]

The amendments made in the Senate and in the House were identical to keep the bills
identical. The typo regarding the “(1)” wes not caught.

On April 3, Senate Proceedings #359, the Senate and House bills were brought
up together in the same Committee Report, and both passed. Senate Finance
Chairman Mac Middleton, in delivering the Floor Report on SB 36 1, explained
that the Heouse and Senate worked very hard and collaboratively to pass the
“agrecd-upon amendments’” tha: were being made to both bills. This can be
heard in the Senate proceedings for that day online at the General Assembly
website (time marker 1:10:00). A few minutes later, when HB 785 was
brought up, the Committee Chairman stated that “House Bill 785 is identical
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The Honorable Mike Lennett
Page 2
Apnl 25,2007

to Senate Bili 361, which was just considered by the Senate.” (Time marker
1:18:35). Based on that representation and with that unders:anding, the bill
passed, rotwithstanding that no one was aware of the “(1)” typo.

On April 10, Housz Proceedings #69, House Economic Matters Chairman
Dereck Davis, in delivering the Floor Redort on SB 361, explained that the bill
was 1dentical to the House bill “that passed both chambers”. Thiscan be heard
i the House proceedings for that day online at the General Assembly website
(time marker 1:17:48). In the last few minutes before sine die, the bill was
moved up by special ordering another bill in front of it so that the bill would
pass in time.

The amendment offered to SB 361 in the House was obviously a technical one.' It was
adopled by the House, but did not appear in the legisiation when the Senate onginally
considered the bill. [t wastoo late to retuim the bill to the Senate for concurrence. Nor dees
the pninted legislative history of the bill indicate that it wzs retumed to the Senate “passed.”

Analysis

According to Sutherland, Statutory Construction at §15:16, “[w]hen the respective
houses of the legislature pass what purports to be the same bill but the contents differ
substantially, the enroliment of the bill as final’y passed is not conclusive, and the bill is not
law." This also appears to be the ru.e when a passed bill differs from that presented to the
Govemor. See Legg v. Anaapolis, 42 Md. 203,221 (1875)(Legislation is a nullity if the Act
in question “never in fac: passed both houses of the Legislature, substantially, as it was
approved by the Governor..."); and Bull v. King, 286 N.-W. 311, 313-14 (Minn. 1939)(The
bill presented to the govemor for approval must be the same m substance and legal effect as
the bill passed by the legislature but “imumaterial” errors will be disregarded.) The import of
these authorities is that if 2 bill passes both houses with only insubstantial or immaterial
differences, it has validly passed. *

Eay ™.

2

The amendment read: “On page S, in line 8, strike ‘(E)’ and substitute

Mason's Lecislative Manual at §737(4) states that:

The fact that there ts zgreement between the houses as to the
contents of a bill should appear with certamnty, but itis
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The Hlonorabie Mike Lemett

Page 3

April 25,2007

Iris beyonddoubt that there was ro substantial difference between SB 361 asit passed
the [{ouse and the Senate. The amendment added by the House to the Senate bill was z
technical, nonsubstantive one that did not detract from the body’s approval of the substance
of the legislation both in SB361 and its companion legislation. Under the rule articulated
in Sutherland, SB 361 has validly passed both houses. |

J am forwarding this advice to the Clerk of the House and the Secretary of the Senate,
for whatever action they may decide to take pursuant to the rules and customs of each bady.’

sufficient if it be clear from the record as a whole that the bill,
as finally passed by both houses, was identical. (emphesis
added).

Mason’s and Sutherland (and the cited cases) are not necessarily in conflict. Mason'’s
could bs read as articulating an evidentiary rule or presumption rather than a
constitutional standard as to whether a bill has passed both houses.

J

I should call to your attention Senate Rule 66, which provides that:

(a) When a Senate bill or joint resolution has been amended
by the Housc and returmned to the Senate, having been read the
third time and passed by the House by yeas and nays, the
President shall call each amendment to the attention of the
Senate and cause it to be read. In the absence of a maotion
from the flooras to any amendment, the President shall put
the question: “Will the Senate concur in the House
amendment?”

(b)  Ifthe Senate concurs in each House amendment, the
bill or joint resolution in its amended form immediately shall
be considercd again by the Senate on third reading for final
passage by yeas and nays. If the Senate refuses to concur in
any House amendment, the bill or joint resolution fails unless
the Senate, by message accompanied by the bill or joint
resolution, requests the House to recede from its amendment.
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The Honorable Mike Lennett

Page 4
April 25, 2007

Sincerely,

(o, Jort

Robert A. Zamoch

Assistant Attorney General

Counsel to the General Assembly

RAZ:as
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Statutory Construction — Validity of Bill in View of Inconsistent Current Law

Bill/Chapter:
Title:

Attorney General’s

Letter:

Issue:

Synopsis:

Discussion:

House Bill 910/Chapter 439 of 2007

Public Safety — Correctional Officers — Minimum Age

General letter of approval dated April 26, 2007, citing Memorandum
(discussed below) by Assistant Attorney General, Department of Public
Safety and Correctional Services, dated April 26, 2007

Whether a bill that requires the adoption of regulations establishing a
minimum age for correctional officers can be given effect notwithstanding
that a current statute (Art. 49B, § 16), which is not addressed in the bill,
prohibits age discrimination in employment.

House Bill 910/Chapter 439 of 2007 requires the Secretary of Public
Safety and Correctional Services to adopt regulations establishing a
minimum age of 21 years for a correctional officer hired for employment
in any unit within the Division of Correction. The bill also requires that
the regulations exempt any honorably discharged veteran or reserve
member of the United States armed forces from the minimum age
requirement.

In a 2002 opinion addressing whether the Division of Correction could
legally adopt a policy establishing a minimum age for correctional
officers, the Attorney General concluded that, in the absence of a showing
that the age requirement was a bona fide occupational qualification, such a
policy would violate Article 49B, 8 16 of the Code, which prohibits age
discrimination in employment. However, in reviewing House Bill 910,
the Attorney General was not considering the validity of an
administratively-initiated policy, but rather an enactment of the General
Assembly specifically directing adoption of a minimum age requirement.
While the Attorney General questioned the validity of House Bill 910 in
light of the existing statutory prohibition against age discrimination in
employment, support for the bill’s validity was found in the opinion of the
Court of Appeals in Mayor and City Council of Baltimore v. State, 281
Md. 217, 228-30 (1977). In that case, the court held that a specific
authorization approved by the General Assembly can, in effect, except the
actions of government officials from compliance with a previously
enacted statutory requirement. The Attorney General found that House
Bill 910 presented such a specific authorization. The Attorney General, in
approving the legislation, concluded that the General Assembly was aware
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Drafting Tips:

of Article 49B, § 16 and the 2002 opinion of the Attorney General
concerning age discrimination in employment at the time it passed House
Bill 910. In view of the General Assembly’s presumed knowledge of
current law, the Attorney General concluded that the General Assembly
must have intended that the subsequently-enacted and more specific
legislation, House Bill 910, prevail over the proscriptions of Article 49B
and govern the age requirement for correctional officers.

Effective legislative drafting requires that the drafter have a full
understanding of all relevant statutory provisions that may affect, or
be affected by, draft legislation. Rather than relying on a court in the
future to derive the legislative intent regarding an enactment that
appears to conflict with a previously enacted statute, the drafter
should seek to clarify the legislative intent by explicitly addressing any
conflicts with current law.

With respect to employment discrimination, in particular, when
requested to draft a bill that would establish age requirements for
public employment, a drafter should be mindful of the provisions of
Article 49B, § 16 of the Code and analogous federal laws concerning
discrimination in employment. Unless age can be shown to be a bona
fide occupational qualification, legislation that establishes an age
requirement for employment may be susceptible to challenge under
statutes that prohibit employment discrimination based on age.
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Dear Governor O’Malley:
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We have reviewed the following bills and hereby approve them for constitutionality

and legal sufficiency:
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cc:  Joseph Bryce
Secretary of State
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Very truly yous,

:-"}4" ~ £ ‘Z/\_,

ouglas F. Gansler
Attormey General
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Foomotes

Al HB 327 is identical to SB 703.

B. HB_SIS is identical to SB 337.

C.  HB 53§8is identical to SB 323.

D.  Enclosedis an Apnl 26, 2007 memorandum on HB 910.

E. HB 930 is 1dentical to SB 413.

F. HB 971 15 identical to SB 372.

G.  Enclosed is a March 8, 2007 letter of advice »on HB 1006.

H.  HB 601, approved by form letter on April 16, 2007, like SB 717 amends Natural
Resources Article §10-410(a). The billsare not inconsistent and both can be given
effect regardless of the order of signing.

L. Enclosed 1s a February 28, 2007 letter of advice on SB 817.
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SUBIECT: House Bill 910

House Bill 910, sponsored by approximately thirty defegates, reqguires the
Secretary of the Department of Public Safety and Correctional Services to adopt
rzgulations that require that correctional officers hired by the Division of Correction
(*“DOC™)," on or after Ociober 1, 2007, shall be at least 21 yeats old.

Previously. tae DOC considered adopting a policy which would have established
e same age requirenent as this bill. Apparently, this policy was considered in light of a
Maryland Correctional Training Commussion, the agency which sets selzction standards for
correciional officers, regulation which lowered the minimum age for entry-level positions
from 2110 18. In 87 Op. Att’y. Gen. 177 (2002). the Artorney General concluded that such
a DOC policy would violate the Marvland statute (Act. 49B, Section 16) that prohibits age
discrimination in emplovment unless the DOC could establish that such an age critenon is
¢ honafide occupational qualification for & correctional officer. The opinion went on to
cast doubl on whether the Division could meet that burden.

' Thue Ball do2e not apply e any orive saiz-zmgloved corvzzoonzt officers such as those a1 Paresent Insutution o
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Robert A. Zamock, Counsel 1o Maryland General Assembly
April 26, 2007
Page Twa

Presumably the General Assembly was aware of both the provisions of A:ticle
49B. concerning the authority of the Commission on Human Relations, as well as the 2002
opinion of the Attorney Genera when it enacted House Bill 910. However, this bill does,
m my mind, raise the issue ofm validity 1n view of the state law prohibiting emplovment
discrimination based on aoe .

A case which may be iastructive in this matter ts Mavor and Cin: Council of
Baltimore v. State, 281 Md. 217, 378 A.2d 1326 (1977) which involved the proposed
constructicn of a state correctional facility on the site of the old Continental Can property
i East Baltimore. Opponents of the construction company argued, inter alia, that the state
legislation appropriating funds for the acquisition of the property violated previously-
enacted statutory provisions governing purchase of property and environmental
requirements. The Court of Appeals ruled that the specific authorizaton approved by the
General Assembly conceming this property excepted the acticns of govemment cificials
from compliance wit the previous stahtory requirements. 281 Md. At 228-30.

Thus, it can be concluded that the General Assembly, when passing House Bill
910, was mindful of previous legislation concerning age discrimination in employment and
mtended that this subsequent and more specific legislation governing the age requirement
for DOC correctional officers should prevail over the proscriptions of Asticle 49B.

" The analcgous f=dzra) siatete, the Age Discriminagon in Smplavment Act o7 1967, Public Law 90-202, protests
venadusts wha are 40 vears of age ocoider from employmen: discriminztion bascd on age.
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