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Foreword 
 
 
 At the conclusion of each session of the General Assembly, the Attorney General’s office 
undertakes a thorough review of all legislation passed during the session and advises the 
Governor as to the legislation’s legality and constitutionality.  While most of the bills that are 
scrutinized pass constitutional muster without comment, the Attorney General’s office frequently 
prepares letters that raise constitutional, legal, and technical issues that it believes warrant 
attention or action.  In extreme cases, the Attorney General may suggest a gubernatorial veto of a 
bill or recommend that a provision of a bill that is constitutionally impermissible be severed from 
the bill.  More typically, the Attorney General’s concerns relate to technical matters that can be 
addressed in the annual curative and corrective bills prepared by the Department of Legislative 
Services for introduction in the next session. 
 
 The purpose of this document, Bill Review Letters − 2006, is two-fold.  First, it is to 
acknowledge the Attorney General’s bill review process as a valuable source of information for 
the department’s use in preparing the annual curative and corrective bills and fulfilling its 
ongoing responsibility to maintain the accuracy and integrity of the Annotated Code and the laws 
of Maryland.  Second, the document is intended to assist those directly engaged in legislative 
drafting for the General Assembly.  The letters selected for inclusion in this publication discuss 
various issues relating to constitutional law, statutory construction, and other legal matters to 
consider in the drafting, review, and analysis of bills and amendments.  Toward that end, the 
analysis of each letter includes a segment on drafting tips that should be considered carefully by 
legislative drafters. 
 
 Bill Review Letters − 2006 contains selected bill review letters that cover a wide range of 
topics including legislative veto, bill title requirements, special laws, powers of local 
governments, First Amendment issues, and Commerce Clause issues.  Note that several of these 
topics and other important constitutional and legal considerations related to legislation and 
legislative drafting are discussed in more depth in the department’s Maryland Legislative Desk 
Reference Book. 
 
 This document was prepared by the Department of Legislative Services, Office of Policy 
Analysis.  The analyses included in this document were written by Kelly G. Dincau, 
John J. Joyce, and Lisa M. Campbell.  Renée Robertson was instrumental in collecting and 
organizing the bill review letters, and Carol Mihm typed the document and formatted it for 
publication.  J. Patrick Ford edited the analyses and supervised production of the document. 
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U.S. Constitutional Issues 
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First Amendment – Fund-raising by Public Officials and Employees 
 
 
Bill/Chapter:  House Bill 1674/Chapter 60 of 2006 
 
Title: University System of Maryland – Restrictions on Campaign Fund-Raising 

Activities by Members of the Board of Regents 
 
Attorney General’s 
Letter: April 5, 2006 
 
Issue: Whether a bill that prohibits an appointed public official from engaging in 

political fund-raising for the benefit of certain elected public officials or 
from being a candidate for public office violates the First Amendment to 
the U.S. Constitution. 

 
Synopsis: House Bill 1674/Chapter 60 of 2006 prohibits a member of the Board of 

Regents of the University System of Maryland from engaging in certain 
enumerated political fund-raising activities and from running for public 
office.  It does not prohibit a member from making a personal political 
contribution or engaging in political activities not specifically prohibited 
by the bill. 

 
Discussion: Although laws that regulate lobbying and fundraising activities in the 

political arena implicate First Amendment rights, the Supreme Court has 
ruled that the First Amendment rights to associate and to participate in 
political activities are not absolute.  Buckley v. Valeo, 424 U.S. 1, 25 
(1976).  Public employees, for example, have failed to convince the court 
to overturn the Hatch Act and similar laws restricting partisan political 
activities by public employees and officials.  United States Civil Serv. 
Comm’n v. National Ass’n of Letter Carriers, 413 U.S. 548 (1973); 
Broadrick v. Oklahoma, 413 U.S. 601 (1973).  If the court determines that 
the legislation is narrowly tailored and advances a compelling state 
interest (such as public confidence in the political system), a challenged 
law likely will be upheld.  A Maryland law prohibiting lobbyists from 
engaging in the same political activities regulated in this legislation was 
upheld by the Federal District Court.  Maryland Right to Life Political 
Action Committee, et. al. v. Frank Weathersbee, et. al., 975 F. Supp. 791 
(D. Md. 1997).  In light of precedent, the Attorney General saw no 
constitutional problems with the restrictions, as tailored in this legislation.  
As to the prohibition against running for public office, the Maryland Court 
of Appeals has held that there is no constitutional right to public office or 
public employment.  Montgomery County v. Walsh, 274 Md. 502, 520 
(1974).  The Attorney General concluded, therefore, that forcing a 
member of the Board of Regents to choose between remaining on the 
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board and running for public office does not amount to a denial of a 
constitutional right. 

 
Drafting Tips: When requested to draft a bill that regulates political activity, a 

drafter should always be mindful of the requirements of the First 
Amendment and that such legislation may be susceptible to challenge 
on First Amendment grounds.  The bill’s sponsor should be advised 
that the bill must be narrowly tailored to advance a compelling State 
interest.  A law challenged on First Amendment grounds likely will be 
voided if it is unnecessarily broad or is not designed to address a 
compelling need. 
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Minority Business Enterprise Programs 
 
 
Bill/Chapter: Senate Bill 884 and House Bill 869/Chapter 359 of 2006 
 House Bill 1431/Chapter 396 of 2006 
 
Title: Procurement – Minority Business Participation (Senate Bill 884 and 

House Bill 869) 
 
 Linked Deposit Program – State Depository Financial Institutions – Loans 

to Minority Business Enterprises (House Bill 1431) 
 
Attorney General’s 
Letter: April 20 and 21, 2006 
 
Issue: (1) Whether a bill that extends the State’s Minority Business Enterprise 

Program for five years complies with the standards established by the U.S. 
Supreme Court for race-conscious affirmative action programs. 

 
 (2) Whether a bill that creates a 15-year linked deposit program intended to 

enhance access to credit for minority business enterprises complies with 
the standards established by the U.S. Supreme Court for race-conscious 
affirmative action programs. 

 
Synopsis: Senate Bill 884 and House Bill 869/Chapter 359 of 2006 extend the 

State’s minority business enterprise (MBE) program for another five years 
and require another study of minority participation in State contracting to 
be done before the expiration of the program. 

 
 House Bill 1431/Chapter 396 of 2006 creates a linked deposit program in 

the Department of Housing and Community Development for the purpose 
of stimulating opportunities for certified minority business enterprises to 
have access to credit by assisting these businesses in obtaining loans at 
below-market interest rates.  The Act, effective October 1, 2006, remains 
in effect for 15 years. 

 
Discussion: The U.S. Supreme Court has established that race-conscious affirmative 

action programs are subject to strict scrutiny and may be upheld only if 
they are narrowly tailored to serve a compelling state interest.  Adarand 
Contractors, Inc. v. Pena, 515 U.S. 200 (1995); City of Richmond v. J.A. 
Croson Co., 488 U.S. 469 (1989). 

 
 A state’s interest in remedying the effects of past or present racial 

discrimination can justify the use of racial distinctions.  Shaw v. Hunt, 517 
U.S. 899, 909 (1996).  However, for this interest to reach the level of a 
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compelling state interest, it must satisfy two conditions.  First, the 
discrimination must be “identified” discrimination – that is, past or present 
discrimination, in the relevant market, in which the State was engaged or 
was a passive participant.  Contractor’s Association of East Pennsylvania 
v. Philadelphia, 91 F.3d 586, 596 (3rd Cir. 1996).  Second, the State must 
have had a “strong basis in evidence” to conclude that the remedial action 
was necessary before it established the program.  Podbereski v. Kirwan, 
38 F.3d 147 (4th Cir. 1994). 

 
The issue of whether a program is narrowly tailored depends on such 
factors as: 

 
(1) whether race-neutral means have been attempted or are used in 

conjunction with the program; 
 

(2) the level of flexibility in the program, including the flexibility of 
the goals, the availability of waivers, and durational limits on the 
program; 

 
(3) whether the goals set are related to the relevant markets; and 

 
(4) steps taken to limit the benefits of the program to those who are 

still affected by discrimination in the relevant markets. 
 

Sherbrooke Turf, Inc. v. Minnesota Dept. of Transp., 345 F.3d 964, 
972-973 (8th Cir. 2003). 

 
In order to ensure that the State’s MBE program continues to meet these 
requirements, the General Assembly has consistently set durational limits 
on the MBE program and has required a statistical analysis of the efficacy 
of, and continued need for, the program before extending its termination 
date.  The most recent study found “strong evidence of disparity in the 
State of Maryland’s own contracting and procurement activity.”  Race, 
Sex, and Business Enterprise:  Evidence from the State of Maryland (Final 
Report Executive Summary) (March 7, 2006).  The Attorney General 
found that this type of evidence provides adequate justification for the 
State’s MBE program.  The Attorney General noted that under Senate Bill 
884 and House Bill 869, the extension is only until the year 2011 and that 
a new study is required before that time. 
 
The linked deposit program established by House Bill 1431, in essence, 
forms a new element of the State’s MBE program and is, therefore, subject 
to the same standards applicable to the MBE program.  The linked deposit 
program can be upheld only if it is narrowly tailored to serve a compelling 
State interest.  The study that supports extension of the MBE program also 
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cites a nationwide survey showing that loan requests by minority-owned 
firms were more likely to be turned down than those of other firms, even 
after accounting for differences in factors such as size and credit history.  
Furthermore, the study found that minority-owned firms paid higher 
interest rates on loans than did white-owned firms.  The Attorney General 
found that this provides adequate factual support for the conclusion that 
House Bill 1431 serves a compelling State interest.  House Bill 1431 has 
an initial sunset date of September 30, 2021.  The Supreme Court has 
stated that “race conscious … policies must be limited in time.”  Grutter v. 
Bollinger, 539 U.S. 306, 342 (2003).  The Attorney General concluded 
that while the 15-year sunset does not render the bill currently 
unconstitutional, the program should be evaluated on a more frequent 
basis.  The Attorney General noted that one way to ensure such review 
would be to have the program terminate along with the MBE program in 
2011 and to again make credit availability part of the next study. 

 
Drafting Tips: In drafting legislation that establishes or extends a race-conscious 

affirmative action program, the drafter should be satisfied that the 
program meets the requirements set forth by the U. S. Supreme 
Court.  Specifically, the program must be narrowly tailored to serve a 
compelling State interest (i.e. remedying past discrimination) and be 
justified by evidence of the discrimination the program seeks to 
address.  In setting a termination date for the program, the drafter 
should remember that the duration of a race-conscious program is a 
factor in determining whether the program is narrowly tailored.  A 
termination date should be set so as to ensure that the program is 
evaluated on a frequent basis. 
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Takings Clause – Regulatory Taking 
 

 
Bill/Chapter:  Senate Bill 1099 of 2006 (Vetoed by Governor) 
 
Title: Constellation Energy Group, Inc., and Baltimore Gas and Electric 

Company – Return of Transition Costs 
 
Attorney General’s 
Letter: April 6, 2006, citing Letter of Advice to Senator Thomas Middleton dated 

March 28, 2006 
 
Issue: Whether a bill that prohibits the merger of two public utility companies 

and an increase in utility rates, unless one of the merging companies 
returns specified “transition costs” to another company to be used to 
reduce increases in utility rates charged to consumers, is an 
unconstitutional governmental taking of property without just 
compensation. 

 
Synopsis: Senate Bill 1099 of 2006 would have provided that, until Constellation 

Energy Group (Constellation) returned $528 million in “transition costs” 
recovered by Baltimore Gas and Electric (BGE) in accordance with State 
law, a proposed merger between Constellation and Florida Power and 
Light could not occur and electricity rates for BGE residential customers 
could not be increased.  Once the transition costs were returned, the 
legislation would have required BGE to use the money to reduce any 
increase in electricity rates charged to consumers.  Finally, should 
Constellation fail to return the transition costs, the legislation would have 
required Constellation to reimburse BGE for losses incurred due to BGE’s 
inability under the bill to increase rates. 

 
Discussion: The Takings Clause of the Fifth Amendment to the U.S. Constitution, 

made applicable to the states through the Fourteenth Amendment, 
provides that private property shall not “be taken for public use, without 
just compensation.”  The federal courts have developed standards to 
decide whether a challenged governmental action is a “regulatory taking” 
without compensation under the Fifth Amendment.  Two categories of 
regulatory action that are generally deemed to be takings per se involve 
physical invasion of property or deprivation of all economically beneficial 
use of property.  While the Attorney General found that neither of these 
factors applied to the regulatory action contemplated under this legislation, 
the legislation could still be vulnerable to a claim that it involves a 
regulatory taking.  Factors that will be considered by the courts in 
resolving such a claim include the extent to which the regulation has 
interfered with “distinct investment-backed expectations” and the 
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character of the governmental action (i.e., whether the regulation amounts 
to a physical invasion of the property or, instead, merely affects property 
interests through “some public program adjusting the benefits and burdens 
of economic life to promote the common good”).  Lingle v. Chevron, 
U.S.A., Inc., 544 U.S. 528, 537 (2005). 

 
The Attorney General advised that requiring the return of transition costs 
to ratepayers raises a constitutional issue since Constellation might claim 
that it had a legitimate investment-backed expectation to keep the funds.  
However, since a court might be persuaded by a good-faith argument that 
the money represents an unforeseen “windfall” rather than a legitimate 
investment-backed expectation, and that the return of the funds to 
consumers is justifiable to protect them from hardships, the Attorney 
General advised that this feature of the legislation is “not clearly 
unconstitutional.”  On the other hand, the Attorney General concluded that 
the provision of the legislation that freezes rates until the transition costs 
are returned would probably be considered confiscatory and a taking, even 
using the consumer protection argument.  The Attorney General advised, 
however, that this provision could be severed from the bill and the 
remaining portion of the legislation could still be given effect. 

 
Drafting Tips: A drafter of a bill regulating business should consider the extent to 

which the legislation could result in State interference with a private 
investment-backed expectation and whether the legislation is subject 
to challenge as a governmental taking without just compensation in 
violation of the U.S. and Maryland constitutions.  A drafter should be 
prepared to discuss this potential problem with the sponsor of the 
legislation. 
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Commerce Clause – Alcoholic Beverages Licenses – Residency Requirements 
 
 
Bill/Chapter: House Bill 482 and Senate Bill 656/Chapter 530 of 2006 
 
Title: Harford County – Alcoholic Beverages Licenses – Residency 

Requirement for Applicants 
 
Attorney General’s 
Letter: May 9, 2006 
 
Issue: Whether a bill that requires an applicant for an alcoholic beverages license 

in Harford County to meet a certain residency requirement violates the 
Commerce Clause of the U.S. Constitution. 

 
Synopsis: House Bill 482 and Senate Bill 656/Chapter 530 of 2006 amend Article 

2B, § 10-104(n) of the Code by extending the residency requirement for 
an applicant seeking an alcoholic beverages license in Harford County to 
require residency for one year prior to the time that the application is filed.  
Previously, the law had provided that an applicant for an alcoholic 
beverages license in Harford County must be a bona fide resident of the 
county at the time the application is filed. 

 
Discussion: Maryland law establishes various residency requirements for alcoholic 

beverages license applicants.  With the exception of two counties that 
allow the residency requirement to be waived if the applicant can present 
local residents to attest to the applicant’s good character or otherwise 
demonstrate fitness, all counties have a residency requirement.  See, e.g., 
Article 2B, § 10-103. 

 
 After a review of older cases, the Attorney General determined that, for 

many years, challenges to residency requirements for alcoholic beverages 
licenses were uniformly rejected.  Many of these cases were brought under 
the Privileges and Immunities Clause of the U.S. Constitution and were 
rejected on the grounds that the sale of alcoholic beverages was not a 
privilege or immunity of a citizen of the United States.  The courts found 
it entirely reasonable that a State would want to restrict licenses to those 
who are known in the community and to those who are amenable to 
process within the State.  The Attorney General found only one older case 
that addresses a challenge to a residency requirement for an alcoholic 
beverages license under the Commerce Clause.  Kohn v. Melcher, 29 F. 
433 (D.Iowa 1887).  In Kohn, the court upheld the residency requirement, 
concluding that it was not enacted for purposes of economic 
protectionism, but rather for the legitimate regulatory purpose of aiding in 
the enforcement of the law against selling alcohol for use as a beverage. 
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 The most recent case to uphold a residency requirement in the alcoholic 
beverages context was Coolman v. Robinson, 452 F.Supp. 1324 (D.C. Ind. 
1978).  This case concerned an equal protection challenge to a statute that 
required an applicant for any alcoholic beverages license to be a resident 
of the State for five years continuously prior to the application.  The court 
concluded that the appropriate test of the statute’s residency requirement 
was the rational basis test, not “strict scrutiny” under the “right to travel” 
cases.  Furthermore, the statute was entitled to even greater deference in 
light of the Twenty-first Amendment to the U.S. Constitution.  The court 
found that the five-year residency requirement was rationally related to the 
State’s practice of placing reliance on first-hand knowledge of members of 
a community regarding an applicant’s character and reputation. 

 
 However, since the Coolman case, challenges to residency requirements 

have been based on the Commerce Clause and have been uniformly 
successful.  Generally, courts have held that residency requirements 
interfere with interstate commerce and have, therefore, applied a strict 
scrutiny test to the statutes.  Courts also have found that the Twenty-first 
Amendment would not shield a statute from Commerce Clause scrutiny if 
the statute did not serve the core purposes of that amendment.  The 
Attorney General noted that all of these cases focused mainly on statutes 
requiring some portion of the ownership of corporations to be residents of 
the State or county where a license is to be issued.  In Maryland, in 
contrast, licenses are not issued to corporations, but to officers of the 
corporation who are authorized to act on its behalf.  Article 2B, § 9-101.  
There are, however, local provisions that do require some shareholders to 
be residents.  See, e.g., Article 2B, § 9-101(d)(3).  While acknowledging 
that some of the objections to the stockholder provisions may not apply in 
the case of an individual applicant, the Attorney General found that much 
of the rationale of these cases still applies and, further, that the individual 
requirements also discriminate against out-of-state investment. 

 
 The Attorney General concluded that, although the State has a legitimate 

interest in limiting its licenses to people who are known in, have ties to, 
and can be vouched for by the residents of the communities in which the 
potential licensees will do business (as opposed to interests amounting to 
mere economic protectionism), this “legitimate interest” has received short 
shrift from the courts in recent cases.  As a result, the Attorney General 
concluded that there is a “substantial risk” that residency requirements for 
alcoholic beverages license applicants could be found invalid if challenged 
under the Commerce Clause.  In light of the relatively short residency 
period established in House Bill 482 and Senate Bill 656 compared to the 
existing rquirements applicable in other counties, the Attorney General did 
not recommend a veto of the bills.  Rather, the Attorney General suggested 
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that the State undertake a review of such residency requirements as part of 
the code revision process. 

 
Drafting Tips: When drafting legislation that involves State regulation of alcoholic 

beverages and commerce, the drafter must always consider the 
Commerce Clause and the Twenty-first Amendment to the U.S. 
Constitution.  If the legislation seeks to establish residency 
requirements for alcoholic beverages licenses, the drafter should work 
with the sponsor to ensure that the residency requirements are in 
furtherance of legitimate governmental interests and can withstand 
the strict constitutional scrutiny given to challenged statutes that, on 
their face, appear to discriminate against interstate commerce.  The 
drafter should establish a clear record as to what those legitimate 
interests are and determine whether other less discriminatory 
requirements (e.g., shorter residency periods) might serve those 
interests in a constitutionally permissible manner. 
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Interstate Commerce – Tax Credits 
 
 
Bill/Chapter: House Bill 487/Chapter 248 and Senate Bill 335/Chapter 247 of 2006 
 
Title: Tax Credit for Maryland-Mined Coal 
 
Attorney General’s 
Letter: May 2, 2006 
 
Issue: Whether a bill that continues a tax credit for the purchase of a State 

product but not for the purchase of the same product from out-of-state 
violates the Commerce Clause of the U.S. Constitution. 

 
Synopsis: House Bill 487/Chapter 248 and Senate Bill 335/Chapter 247 of 2006 

continue existing tax credits for Maryland-mined coal but not for the 
purchase of coal mined out-of-state.  The legislation also phases out and 
eventually eliminates the credits. 

 
Discussion: The Commerce Clause found in Article I, § 8 of the U.S. Constitution has 

long been interpreted to prohibit state discrimination against interstate 
commerce.  Discriminatory taxation of out-of-state manufacturers has 
been specifically struck down by the U.S. Supreme Court.  Granholm v. 
Heald, 125 S. Ct. 1885 (2005) (wineries); New Energy Company of 
Indiana v. Limbach, 486 U.S. 269 (1988) (gasohol).  The Attorney 
General believes, therefore, that, to the extent House Bill 487 and Senate 
Bill 335 continue a tax credit for Maryland-mined coal but not for 
out-of-state coal, the legislation is unconstitutional. 

 
 The Attorney General noted that the bills in question also phase out and 

eventually eliminate the tax credits, and, thus, signing the bills would be 
an improvement over the existing situation.  Therefore, despite the fact 
that the bills continue constitutionally suspect tax credits, the Attorney 
General “did not disapprove” the signing of the bills. 

 
Drafting Tips: Drafting a bill that seeks to provide an economic benefit to a State 

industry at the expense of similar out-of-state industries can run afoul 
of the Commerce Clause of the U.S. Constitution.  A drafter should be 
prepared to discuss this problem with the sponsor of the legislation.  
The drafter should encourage the sponsor to craft a bill that credibly 
advances legitimate legislative objectives beyond mere economic 
protectionism and that does not patently discriminate against 
interstate trade. 
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Federal Preemption – Criminal Justice Information System 
 
 
Bill/Chapter: House Bill 656/Chapter 338 and Senate Bill 591 of 2006 
 
Title: Criminal Procedure – Defendant with an Alcohol or Drug Dependency – 

Commitment Procedures 
 
Attorney General’s 
Letter: May 1, 2006 
 
Issue: Whether a bill can require the Department of Health and Mental Hygiene 

to obtain and disseminate information from the Criminal Justice 
Information System (CJIS). 

 
Synopsis: House Bill 656/Chapter 338 and Senate Bill 591 of 2006 alter the 

commitment procedures for defendants with alcohol or drug dependency 
problems.  When a defendant is committed to the Department of Health 
and Mental Hygiene, the bills would require the department to “order a 
report of all pending cases, warrants, and detainers for the defendant and 
forward a copy of the report to the Court, the defendant, and the 
defendant’s last attorney of record.” 

 
Discussion: CJIS is a collection of criminal identification, crime, and other records that 

are exchanged between the federal government, the states, cities, and 
criminal justice institutions.  Federal regulations strictly regulate access to 
and dissemination of CJIS records.  Information from the system may only 
be made available to criminal justice agencies for criminal justice 
purposes; to federal agencies authorized to receive the information 
pursuant to federal statute or executive order; in connection with licensing 
or employment; for issuance of press releases and publicity designed to 
effect the apprehension of wanted persons; to criminal justice agencies for 
the conduct of background checks under the National Instant Criminal 
Background Check System; to noncriminal justice government agencies 
performing criminal justice dispatching functions of data 
processing/information services for criminal justice agencies; and, subject 
to certain limitations, to private contractors for the above agencies.  
28 C.F.R. § 20.33(a). 

 
 The Attorney General advises that the Maryland Department of Health and 

Mental Hygiene does not fall into any of the categories of authorized 
recipients of CJIS reports and, to the extent that the bills require the 
department to obtain and distribute information from CJIS, federal law 
would prohibit giving effect to the bills.  Conversely, to the extent that the 
department can comply with the bill’s requirements by obtaining the 
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information through other means, the Attorney General advises that the 
bill raises no legal issues.  The department has indicated that it can obtain 
the required information without the CJIS reports, and, as one alternative, 
the Attorney General suggests that the department could order the reports 
on behalf of the court, which is an authorized recipient, and have the 
information sent to the court. 

 
Drafting Tips: A legislative drafter should always consider and understand the 

potential impact of federal law on the proposed legislation.  With 
respect to House Bill 656 and Senate Bill 591, it is not clear that any 
consideration was given to how federal law might prohibit or restrict 
what the bills were intended to accomplish.  Requests for bills 
requiring that criminal history information be gathered for a 
specified purpose have become more common.  When a bill includes 
this type of provision, the drafter should be careful to consider 
whether the proposed recipient of the criminal history information is 
authorized under federal law to receive the information from the 
Criminal Justice Information System.  If the proposed recipient is not 
authorized to receive CJIS reports, the drafter should consider and 
discuss with the sponsor whether the recipient can obtain the 
information in another manner not restricted by federal law. 
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Compensation of a Public Officer – Salary Increases 
 
 
Bill/Chapter: Senate Bill 985/Chapter 551 of 2006 
 
Title: Election Law – Baltimore City Board of Elections – Compensation for 

Substitute Board Members and Election Judges 
 
Attorney General’s 
Letter: May 9, 2006 
 
Issue: Whether a bill that increases the compensation of Baltimore City election 

judges and that is enacted before the judges’ terms of office begin but 
takes effect during the term of office violates Article III, § 35 of the 
Maryland Constitution, which prohibits in-term compensation increases 
for public officers. 

 
Synopsis: Senate Bill 985/Chapter 551 of 2006, among other things, increases the 

compensation paid to election judges in Baltimore City.  While the bill 
contains standard “boilerplate” language providing that salary increases 
take effect at the start of a new term, that language is directed specifically 
toward provisions of the bill relating to substitute election board members, 
not election judges.  While the Attorney General assumed that the 
compensation increase would not apply to the September 2006 primary 
(based on the bill’s October 1, 2006, effective date and a statement in the 
bill’s fiscal note that the increase is “for the November 2006 general 
election”), in fact, the bill does not specify for which election the increase 
in the judges’ compensation is to take effect. 

 
Discussion: Article III, § 35 of the Maryland Constitution prohibits in-term increases 

in the compensation provided to a public officer who serves a term of four 
years or less.  The Attorney General’s office has concluded that an 
election judge is a public officer serving a term of four years or less and, 
therefore, Article III, § 35 applies to such judges.  The term of an election 
judge runs from the Tuesday that is 13 weeks before the statewide primary 
election until the Tuesday that is 13 weeks before the next statewide 
primary election.  Thus, the beginning of the term in 2006 is June 13, 
2006, a date that is after Senate Bill 985 was enacted (i.e. May 26, 2006) 
but before the effective date of the bill (i.e. October 1, 2006).  The validity 
of the compensation increase under Article III, § 35 depends on a 
determination of the critical date on which the compensation is considered 
to be “fixed” and whether that date is before the start of an election 
judge’s term. 
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 The Attorney General stated that, while there are no direct court opinions 
on the matter of when compensation is determined to be fixed for purposes 
of Article III, § 35, there is limited evidence to suggest that the effective 
date of the statute fixes the compensation.  The Attorney General suggests, 
however, that this interpretation may be too rigid in light of the purposes 
underpinning Article III, § 35.  The Court of Appeals has stated that the 
intent of Article III, § 35 is “to prevent a public officer from using his 
office for the purpose of putting pressure on the General Assembly or 
other authorized agency to award him additional compensation and, on the 
other hand, to prevent the General Assembly or other agency from putting 
pressure on a public official by offering him increased compensation or 
threatening a decrease thereof.”  Comptroller v. Klein, 215 Md.427, 434 
(1958).  However, once the General Assembly passes the legislation and it 
is signed by the Governor (or in this case becomes law without the 
signature of the Governor), there is no longer any threat of inappropriate 
influences.  There is no opportunity for the abuses described in Klein if the 
increases are “fixed” before the officer’s term begins.  The opinion of the 
Attorney General is that, for all practical purposes, the legislation is final 
once enacted.  In this case, the bill was enacted without the Governor’s 
signature on May 26, 2006, and, therefore, the compensation can be 
considered fixed as of that date.  Since the compensation was fixed before 
the start of the term of office, it was not an in-term increase and could, 
therefore, take effect for judges serving during the November 2006 
election. 

 
Drafting Tips: In drafting legislation that provides a salary increase for a public 

officer, the drafter should be mindful of the applicability of Article 
III, § 35 and be careful to note when the term of office actually begins 
for the public officer in question.  Because Article III, § 35 prohibits 
in-term compensation increases for public officers, the sponsor’s 
intent that the salary increase apply as of a certain date may violate 
the constitution if the officer’s new term starts before the salary 
increase is “fixed.”  However, since the courts have not definitively 
ruled on when compensation is fixed for purposes of Article III, § 35, 
the drafter should also be aware of the Attorney General’s argument 
that it is reasonable to conclude that an increase in compensation is 
considered to be fixed on the date of the enactment of the legislation 
providing for the increase as opposed to the effective date of that 
legislation. 
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Compensation of a Public Officer – Salary Increases 
 
 
Bill/Chapter: House Bill 1605/Chapter 208 of 2006 
 
Title: Calvert County Board of Education – Elected Members – Health 

Insurance Coverage 
 
Attorney General’s 
Letter: April 18, 2006 
 
Issue: Whether a bill that provides health insurance for elected members of the 

Calvert County Board of Education violates the ban against in-term 
compensation increases for public officers under Article III, § 35 of the 
Maryland Constitution. 

 
Synopsis: House Bill 1605/Chapter 208 of 2006 entitles elected members of the 

Calvert County Board of Education to the health insurance benefits 
regularly provided to employees of the board. 

 
Discussion: Article III, § 35 of the Maryland Constitution prohibits in-term increases 

in the compensation provided to a public officer who serves a term of four 
years or less.  Compensation that is covered under this provision of the 
constitution takes many forms.  In addition to salary, the prohibition also 
applies to health insurance and expense allowances.  In the case of House 
Bill 1605 of 2006, the prohibition in Article III, § 35 against in-term 
compensation increases would prevent the current members of the Calvert 
County Board of Education, who are “public officers” serving a term of 
four years, from obtaining the health insurance benefits provided by the 
bill until a new term begins. 

 
Drafting Tips: In drafting legislation that provides a benefit for a public official, the 

drafter should be mindful that the benefit may not be able to take 
effect for the official’s current term if the public official serves a term 
of four years or less and if the benefit is a form of compensation, 
including, for example, a salary increase, provision of health 
insurance, or an increase in expense allowances.  In these instances, 
there is standard language in the Legislative Drafting Manual that 
should be used in an uncodified “special section” to state explicitly, in 
accordance with Article III, § 35, that the compensation increase 
specified in the bill does not apply to the public official’s current term. 

 
 Note:  For more on this subject, see Attorney General’s letters of: April 8, 2006 (attached), on House Bill 
269/Chapter 85 of 2006; April 19, 2006 (attached), on House Bill 611/Chapter 184 and Senate Bill 386 of 2006; and 
April 21, 2006 (attached), on House Bill 1145/Chapter 382 of 2006. 
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Effective Dates – Constitutional Amendments 
 

 
Bill/Chapter: House Bill 427/Chapter 575 of 2006 
 
Title: Courts – Jury Trials in Civil Actions – Amount in Controversy 
 
Attorney General’s 
Letter: April 18, 2006 
 
Issue: Whether it is proper, in the case of a bill that is contingent on the passage 

of a constitutional amendment by the General Assembly and ratification of 
the amendment by the voters of the State, to designate the effective date of 
the bill to be the date of the certification of the election results of the 
ratification vote. 

 
Synopsis: House Bill 427/Chapter 575 of 2006 amends the current law on the 

availability of a jury trial in a civil action to provide that a party may not 
demand a jury trial if the amount in controversy does not exceed $10,000.  
The bill is intended to implement the constitutional amendment proposed 
by House Bill 413/Chapter 422 of 2006 and is expressly made contingent 
on the passage of that bill and ratification of the amendment by the voters 
of the State.  The effective date clause of House Bill 427 provides that the 
bill is to take effect “on the date of certification of the election results on 
the question of ratification of the Constitutional Amendment by voters of 
the State.”  (Emphasis added.)  This language is “boilerplate” taken from 
the Legislative Drafting Manual and, no doubt, was intended to make the 
effective date of the bill implementing the proposed constitutional changes 
(House Bill 427) contemporaneous with the taking effect of the 
constitutional amendment itself (House Bill 413). 

 
Discussion: Article XIV, § 1 of the Maryland Constitution provides that constitutional 

amendments take effect on the proclamation by the Governor that “the 
said amendment or amendments having received the majority of votes … 
have been adopted by the people of Maryland.” 

 
 The Attorney General notes that it is possible that the Governor’s 

proclamation could occur on some date after the certification of the 
election results, resulting in a “confusing” situation in which the 
contingent bill takes effect before the constitutional provision that it is 
designed to implement.  To avoid this, the Attorney General recommends 
that, in this particular case, the Governor’s proclamation be entered the 
same day as the certification.  Furthermore, to avoid such confusion in the 
future, the Attorney General suggests a change in the effective date 
language used in the Legislative Drafting Manual to more accurately 
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reflect the language of the Maryland Constitution as to when constitutional 
amendments take effect. 

 
Drafting Tips: In drafting legislation that is contingent on the ratification by the 

voters of a constitutional amendment proposed in another bill, the 
effective date clause of the contingent bill should provide that it “shall 
take effect on the proclamation by the Governor that the 
Constitutional Amendment, having received the majority of votes cast 
at the General Election, has been adopted by the people of 
Maryland.”  The 2007 Legislative Drafting Manual has been revised 
accordingly. 
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Legislative Veto 
 
 
Bill/Chapter: Senate Bill 370/Chapter 46 of 2006 
 
Title: Maryland Consolidated Capital Bond Loan Bill 
 
Attorney General’s 
Letter: April 5, 2006 
 
Issue: Whether a provision of a bill requiring approval by a legislative committee 

before an executive department provides a grant to a public entity from 
funds appropriated under the bill is an invalid legislative veto. 

 
Synopsis: Senate Bill 370/Chapter 46 of 2006 includes an appropriation to provide 

capital grants to public entities for the purpose of improving public 
recreational facilities in areas experiencing, or at imminent risk of 
experiencing, gang-related violence and crime.  The legislation provides 
that the Department of Juvenile Justice shall administer the grants, “which 
shall be approved by the Legislative Policy Committee before being 
provided to the grantees.” 

 
Discussion: A “legislative veto” is a provision in law purporting to reserve to the 

legislature or a legislative committee the right to disapprove or reverse 
actions of the Executive Branch through some action other than enactment 
of a new law.  The provision in Senate Bill 370 that requires approval by 
the Legislative Policy Committee before specified grants may be provided 
and administered by the Department of Juvenile Justice amounts to a 
legislative veto, which, arguably, violates the explicit separation of powers 
requirement of the Maryland Declaration of Rights.  Although the issue of 
legislative veto has never been directly addressed by the appellate courts 
of Maryland, several states and the U.S. Supreme Court have relied on 
similar constitutional provisions to declare legislative vetoes 
unconstitutional. 

 
 The Attorney General states that, since the late 1980s, it has consistently 

advised that legislative veto provisions in the exercise of constitutional 
budget powers have no support in case law and are of doubtful validity.  
Although the legislative approval provision found in Senate Bill 370 may 
be found to be invalid, the Attorney General advises that “it is 
nevertheless severable” and the bill, in other respects, may be given effect. 

 
Drafting Tips: In drafting legislation that would make an executive action contingent 

on the approval of a legislative committee or the entire General 
Assembly by means other than passage of a bill, the drafter should 
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alert the sponsor of the bill that such legislative veto provisions are of 
doubtful constitutional validity.  The drafter may wish to suggest that 
other methods of legislative oversight, including review, investigation, 
budget control, and notification and reporting requirements, are 
available. 
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Single Subject Rule 
 

 
Bill/Chapter: House Bill 1215/Chapter 59 of 2006 
 
Title: Baltimore City Public School System 
 
Attorney General’s 
Letter: April 3, 2006 
 
Issue: Whether a bill relating to the amount of bonds issued for financing a city’s 

public school projects and, after amendment, prohibiting State officials 
from restructuring the governance arrangement of a public school in that 
city or removing a public school from the city’s school system violates the 
single subject requirement of Article III, § 29 of the Maryland 
Constitution. 

 
Synopsis: House Bill 1215/Chapter 59 of 2006 increases the maximum aggregate 

principal amount of bonds issued for the purpose of financing or 
refinancing Baltimore City public school projects.  The bill was amended 
to also prohibit the State Board of Education and the State Superintendent 
of Schools from imposing a major restructuring of a governance 
arrangement of a Baltimore City public school or removing a public 
school from the Baltimore City Public School System. 

 
Discussion: The single subject rule, found in Article III, § 29 of the Maryland 

Constitution, provides that “every Law enacted by the General Assembly 
shall embrace but one subject, and that shall be described in its title.”  The 
key to evaluating whether different provisions of a bill comply with this 
rule is whether each is “germane” to the same subject matter.  Migdal v. 
State, 358 Md. 308, 317 (2000).  While the court has traditionally 
construed this rule liberally in order to give effect to legislation, MCEA v. 
State, 346 Md. 1, 13 (1997) (germaneness can be “horizontal” or 
“vertical”), more recently the court has become stricter in its interpretation 
and is prepared to examine the circumstances surrounding the passage of 
the challenged legislation.  In Delmarva Power and Light v. Public 
Services Commission, 371 Md. 356, 370 (2002), the court reviewed a bill 
that established a public utility deregulation fund and included another 
provision, added to the bill by amendment, that excused the Public Service 
Commission (which regulates public utilities) from compliance with the 
Administrative Procedure Act.  In voiding the legislation as a violation of 
the single subject rule, the court closely analyzed how the latter provision 
became part of the final bill.  The court noted that the compliance 
provision was added by amendment in conference committee on the last 
day of the session in a hurried response to a decision the court had just 
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handed down.  The court also noted that the proposal added by 
amendment had previously failed as a separate bill and was not 
subsequently reviewed by a standing committee.  The court expressed 
concern that the legislators may not have been fully informed of the 
amendment when they voted on adoption of the conference committee 
report on the bill. 

 
 The Attorney General found none of these problems with House Bill 1215.  

Both provisions dealt with the single subject of the improvement of 
Baltimore City public schools.  Although the restructuring provisions were 
added by amendment, this was done by the Budget and Taxation 
Committee and presented to the full Senate on second reading with over a 
week remaining until the end of session.  Additionally, the provision had 
not been previously defeated. 

 
Drafting Tips: When drafting legislation in Maryland, the drafter must always take 

the constitution’s single subject rule into consideration.  The subject 
matter of two or more provisions in a single bill must always at least 
be arguably germane.  When, however, a provision not directly 
related to the original bill is proposed by amendment, particularly if it 
deals with a matter that has already been defeated or is sought to be 
added in a conference committee rather than by a standing 
committee, the drafter of the amendment should advise the legislator 
making the request of the potential constitutional problem facing the 
measure.  At a minimum, the drafter should take care to adequately 
describe the amendment in the title of the bill. 
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Title Defect 
 

 
Bill/Chapter: House Bill 1450/Chapter 398 of 2006 
 
Title: Environment – Reducing Lead Risk in Housing – Penalties 
 
Attorney General’s 
Letter: May 1, 2006 
 
Issue: Whether a provision of a bill that increases maximum criminal penalties 

for violation of environmental regulations can constitutionally be given 
effect when the title of the bill only describes changes to civil and 
administrative penalties for the violations. 

 
Synopsis: House Bill 1450/Chapter 398 of 2006 alters the penalties that may be 

imposed for certain violations relating to reducing lead risk in housing.  
The title of the bill states that the bill’s purpose is to alter “the maximum 
administrative and civil penalty that may be imposed” for the violations.  
The bill, however, in addition to altering administrative and civil penalties, 
also alters criminal penalties. 

 
Discussion: Article III, § 29 of the Maryland Constitution provides that “every law 

enacted by the General Assembly shall embrace but one subject, and that 
shall be described by its title.”  Although the title of a bill need not be an 
index to all the bill contains and need not set forth all of its conditions and 
exclusions, Eutaw Enterprises v. Baltimore City, 241 Md. 686, 699 
(1966), it should ensure that “the public and members of the legislature are 
adequately informed about the nature and impact of pending legislation.”  
Equitable Life v. State Comm’n, 290 Md. 333 (1981).  The test is “whether 
there is a likelihood that the title may have led to a misconception of the 
enactment.”  Pressman v. State Tax Commission, 204 Md. 78 (1954). 

 
 The Attorney General points out that there is no suggestion in the title of 

House Bill 1450 that criminal penalties are being increased.  Furthermore, 
specific references to administrative and civil penalties also allow a strong 
inference that criminal penalties are not being affected.  For this reason, 
the Attorney General concludes that, with respect to the criminal penalty 
changes, the title of the bill does not comply with the constitution’s 
requirement that the subject of the bill be described in its title.  The 
Attorney General recommends that the criminal penalty changes not be 
given effect until the defect in the title is addressed in the 2007 Curative 
Bill. 
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Drafting Tips: When drafting legislation, the drafter must ensure that the title 
accurately addresses each element of the bill.  This is particularly true 
when drafting changes to the criminal code.  In addition to the 
Maryland constitutional requirement for accuracy in bill titles, due 
process guarantees in both the State and federal constitutions strongly 
suggest that the public and its representatives be put on notice when a 
bill under consideration would increase the amount of time an 
individual may be deprived of liberty. 
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Title Defect 
 
 
Bill/Chapter:  Senate Bill 544/Chapter 526 and House Bill 638 of 2006 
 
Title: Residential Property – Municipalities – Authority to Establish 

Condominium Regimes 
 
Attorney General’s 
Letter:   May 9, 2006 
 
Issue: Whether a bill that allows a leaseholder to establish a condominium 

regime on leasehold property if a municipal corporation owns the 
reversionary fee simple estate is effective when the title of the bill instead 
states that the bill is authorizing a municipal corporation to establish the 
regime. 

 
Synopsis: Senate Bill 544/Chapter 526 and House Bill 638 of 2006 amend the Real 

Property Article to allow a leaseholder to establish a condominium regime 
on the leasehold property if the reversionary fee simple estate is owned by 
a municipal corporation.  The title of the bill, however, identifies the bill’s 
purpose as authorizing a municipal corporation to establish a 
condominium regime on residential property owned by the municipal 
corporation. 

 
Discussion: Article III, § 29 of the Maryland Constitution provides that “every law 

enacted by the General Assembly shall embrace but one subject, and that 
shall be described by its title.”  The title of a bill should ensure that “the 
public and members of the legislature are adequately informed about the 
nature and impact of pending legislation.”  Equitable Life v. State 
Comm’n, 290 Md. 333 (1981).  The test is “whether there is a likelihood 
that the title may have led to a misconception of the enactment.”  
Pressman v. State Tax Commission, 204 Md. 78 (1954). 

 
In analyzing this legislation, the Attorney General reviewed the history of 
the provision being amended.  This analysis confirmed that the bill 
represents the latest in a series of amendments to the Code (dating back to 
1982) that add exceptions to a prohibition against leasehold estates being 
subjected to condominium regimes if used for residential purposes.  The 
legislative history makes clear that the authorization in the provision being 
amended is granted to the leaseholder, not the owner of the reversionary 
fee simple estate.  The Attorney General concluded that, by referring to 
the establishment of condominium regimes by municipal corporations 
rather than the holders of leasehold estates, the title of the bill failed to 
adequately reflect the legal effect of the bill and was affirmatively 
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misleading.  Therefore, the Attorney General advised that the bill be 
signed but not given effect until the faulty title is addressed in the annual 
Curative Bill. 

 
Drafting Tips: Legislative drafters must take great care when drafting the title of a 

bill to ensure that the title meets the requirements of Article III, § 29 
of the Maryland Constitution.  A drafter must have a full 
understanding of the purpose of the legislation and the current law 
being affected in order to draft a title that provides constitutionally 
adequate notice to the public and the legislature of the legal effect of 
the legislation.  Toward that end, it is essential that the drafter pay 
close attention to the language and history of any provisions being 
amended and be precise in crafting the language of the bill and its 
title. 
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Special Laws 
 
 
Bill/Chapter: Senate Bill 78/Chapter 506 of 2006 
 
Title: Baltimore City – Alcoholic Beverages – Class C License in Highlandtown 

Arts and Entertainment District 
 
Attorney General’s 
Letter: April 10, 2006 
 
Issue: Whether a bill that appears to only affect a single entity constitutes an 

invalid special law prohibited by the Maryland Constitution. 
 
Synopsis: Senate Bill 78/Chapter 506 of 2006 authorizes the issuance of a Class C 

beer, wine and liquor license for use by an arts club that has been 
incorporated less than five years and is located on Highland Avenue in the 
Highlandtown Arts and Entertainment District. 

 
Discussion: Article III, § 33 of the Maryland Constitution prohibits the General 

Assembly from passing a special law “for any case, for which provision 
has been made, by an existing General Law.”  The Court of Appeals has 
stated that the purpose of this provision is to prevent or restrict the passage 
of “special” or “private” laws for the relief of particular named parties or 
providing for individual cases.  However, after a review of Court of 
Appeals cases, the Attorney General concluded that a law that affects only 
a single entity may be upheld where there is no general law that could 
apply.  The Attorney General cited, for example, the Police Pension 
Cases, 131 Md. 315 (1917), in which the court upheld the validity of a 
series of bills, which named specific persons and provided pensions for 
those persons, on the ground that “no general law provided a pension for 
the persons involved.” 

 
 While Senate Bill 78 did not mention any specific entity, the Attorney 

General acknowledged that the apparent intent of the bill is to permit the 
issuance of a Class C beer, wine and liquor license for the use of the arts 
club conducted at Schiavone Fine Art on Highland Avenue.  The Attorney 
General concluded that, while the most likely effect of Senate Bill 78, 
even though it did not name a specific entity, is to permit one specific 
entity to obtain a Class C beer, wine and liquor license, the bill is not an 
invalid special law because there is no general law that would permit 
issuance of such a license for the arts club. 

 
Drafting Tips: In drafting legislation that appears to have a very limited application, 

the drafter should be aware of the possible application of Article III, 
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§ 33 of the Maryland Constitution, which prohibits the enactment of 
special laws.  However, the drafter should recognize that there are 
circumstances under which legislation relating to a single entity may 
be upheld.  A law affecting a single entity (even though not specifically 
named) may not violate the constitutional prohibition against special 
laws where, as noted by the Attorney General, “the result achieved by 
the law could not have been reached under any general law.”  See, M 
& C.C. of Baltimore City v. U. Rwys. & E. Co., 126 Md. 39 (1915). 
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Budget Appropriation Process – Supplementary Appropriation Bill 
 

 
Bill/Chapter: House Bill 1668/Chapter 416 of 2006 
 
Title: State Police Helicopter Replacement Fund and Volunteer Company 

Assistance Fund – Moving Violations – Surcharges 
 
Attorney General’s 
Letter: Approval letter dated April 21, 2006, citing follow-up letter (discussed 

below) dated June 6, 2006 
 
Issue: Whether a bill that allocates new revenues collected under the bill on a 

one-time basis in the pending fiscal year to reimburse costs incurred in 
implementing certain provisions of the bill is an improper attempt by the 
General Assembly to allocate revenues outside of the budget appropriation 
process specified in the Maryland Constitution or is a proper 
supplementary appropriation bill within the constitutional authority of the 
General Assembly. 

 
Synopsis: House Bill 1668/Chapter 416 of 2006 creates the State Police Helicopter 

Replacement Fund and requires a $7.50 surcharge to be assessed for every 
motor vehicle conviction for which points may be assessed.  The bill 
requires the Comptroller to pay the surcharges collected to both the fund 
created by the bill and the Volunteer Company Assistance Fund 
established under Title 8, Subtitle 2 of the Public Safety Article.  The bill 
further requires that, in fiscal 2007, the first $328,850 in surcharges 
collected be paid to the District Court of Maryland on a one-time basis to 
pay certain costs related to the implementation of the surcharge. 

 
Discussion: Article III, § 52(1) through (5) of the Maryland Constitution generally 

reserves the initiative for appropriating funds from the State Treasury to 
the Governor in accordance with the Executive Budget Amendment.  
Article III, § 52(6) of the Maryland Constitution generally limits the 
General Assembly’s budgetary power to striking or reducing items of 
appropriation in the Budget Bill.  However, once the Budget Bill has been 
passed, the General Assembly may take the initiative for appropriating 
funds in a supplementary appropriation bill.  Article III, § 52(8) specifies 
the requirements for a supplementary appropriation bill.  A supplementary 
appropriation bill must: 

 
(1) be limited to some single work, object, or purpose and be called a 

Supplementary Appropriation Bill; 
 

(2) provide the revenue necessary to pay the appropriation; and 
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(3) be presented to the Governor for approval or veto in accordance 

with Article II, § 17 of the Maryland Constitution. 
 
 The purpose of House Bill 1668 is to raise revenue to be directed to the 

enhancement of fire and rescue services in the State which, in the Attorney 
General’s view, is clearly a single work, object, or purpose.  The Attorney 
General also noted that, while it would be prudent to include the words 
“supplementary appropriation” in the bill’s title, such exclusion does not 
render the bill defective as a supplementary appropriation bill.  The 
Attorney General further determined that the bill provides the revenue 
necessary to pay the appropriation through the imposition of a surcharge, 
and the bill was presented and signed by the Governor on May 2, 2006.  
Therefore, the Attorney General concluded that House Bill 1668 does not 
allocate revenues outside the budget appropriation process and is a valid 
supplementary appropriation bill. 

 
Drafting Tips: In drafting legislation that allocates revenues outside the budget 

appropriation process, the drafter should be aware that Article III, 
§ 52 of the Maryland Constitution specifies the process for the 
appropriation of funds from the State Treasury and generally 
reserves to the Governor the power to initiate appropriations.  While 
the General Assembly may initiate appropriations after passage of the 
operating budget through a supplementary appropriation bill, such a 
bill must limit the appropriation to a single work, object, or purpose 
and be called a supplementary appropriation bill.  Ideally, the bill’s 
short title should include the words “Supplementary Appropriation” 
and the purpose paragraph should include “making this Act a 
supplementary appropriation.”  Furthermore, the bill must provide 
the revenue necessary to pay the appropriation and be presented to 
the Governor to be signed or vetoed in accordance with Article II, 
§ 17. 
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Local Laws – Express Powers 
 
 
Bill/Chapter: House Bill 128 of 2006 (Vetoed by Governor) 
 
Title: Baltimore City – Housing – Proposed Development – Notice to 

Community Association 
 
Attorney General’s 
Letter: May 2, 2006 
 
Issue: Whether a bill that establishes conditions for the granting of construction 

permits for certain developments in Baltimore City would be a public 
local law concerning the express powers of Baltimore City in violation of 
Article XI-A, § 4 of the Maryland Constitution, which prohibits the 
General Assembly from enacting a public local law on any subject 
covered by the express powers. 

 
Synopsis: House Bill 128 of 2006 provides that, before a developer can obtain a 

permit from Baltimore City to construct a development containing at least 
20 housing units within the boundaries of a community represented by a 
community association, the developer or the developer’s agent must 
(1) notify the community association of the proposed development and 
(2) attend a scheduled association meeting or an association committee or 
subcommittee meeting and consult with the association’s members in 
attendance. 

 
Discussion: Baltimore City has adopted a charter form of government under Article 

XI-A, § 1 of the Maryland Constitution.  Under that form of government, 
Baltimore City is governed by the express powers contained in Article II 
of the Baltimore City Charter.  The General Assembly is prohibited, under 
Article XI-A, § 4 of the Maryland Constitution, from enacting a public 
local law on any subject covered by the express powers. 

 
 A statute violates Article XI-A, § 4 of the Maryland Constitution if it is a 

public local law, as opposed to a public general law, and if it addresses a 
subject covered by the express powers granted to the jurisdiction affected 
by the statute.  A law is a public local law if, in its subject matter and 
substance, it affects only “prescribed territorial limits” and is equally 
applicable to all within those limits.  The Attorney General finds that the 
permit requirement of House Bill 128 applies only in Baltimore City and 
applies to anyone wishing to construct a certain type of development 
within the city.  Therefore, the Attorney General concludes that House Bill 
128 is a public local law. 
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 With regard to the express powers of Baltimore City, the Attorney General 
concludes that the granting of permits for construction of a development 
within the city is among Baltimore’s express powers under Article II, § 27 
(general “police power”) of the Baltimore City Charter and, more 
specifically, under Article II, § 1 of the Baltimore City Charter, which 
authorizes the city to “regulate the location, construction, use, operation, 
maintenance, and removal of buildings and structures, or any part thereof, 
of every kind.”  According to the Attorney General, House Bill 128 would 
be a public local law for Baltimore City concerning a subject clearly 
covered by the express powers of Baltimore City.  For this reason the 
Attorney General was unable to approve the bill. 

 
Drafting Tips: In drafting legislation that affects a single jurisdiction with a charter 

form of government, the drafter should be mindful of the express 
powers granted to that jurisdiction and must ensure that there is no 
conflict between the express powers and the subject matter of the 
legislation. 
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