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this time DLS conducted 17 preliminary evaluations. These evaluations have
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Summary of Sunset Review in 2009

° The 2009 interim marked the second year of the fourth “cycle” of sunset review under the
Maryland Program Evaluation Act.

] 17 agencies underwen! preliminary evaluation, 9 of which were scheduled for preliminary
review in 2010, but for which DLS accelerated the review process to more evenly distribute
the number of evaluations conducted over the next few interims.

® DLS findings and recommendations for LPC's consideration are consolidated into
16 preliminary evaluation reports (see summary chart on next page).

® 7 agencies {two of which were combined for the preliminary evaluation) are
recommended for full evaluation in 2010;

L4 1 agency (the State Board of Environmental Sanitarians) is recommended for
full evaluation in 2011;

® 8 agencies are recommended for a waiver from further evaluation at this time.

® Recommendations for 10-year extensions and follow-up reports are made for
4 agencies, with 9-year or 11-year recommendations for 3 agencies (primarily
those accelerated to the 2009 interim to align the review schedule).

® A recommendation for a four-year delay is made for the State Board of
Examiners of Nursing Home Administrators.

° DLS recommends that the State Board of Podiatric Medical Examiners complete a
follow-up report to LPC, certain standing committees, and DLS by October 1, 2010,
and that the decision to waive the board be delayed until receipt of this report.

® Four entities underwent full evaluation.

® FEvaluations were conducted for the State Board of Barbers and the State Board of
Cosmetologists (combined), the State Board of Dental Examiners, and the
State Board of Waterworks and Waste Systems Operators.

® All three full evaluation reports recommend extending the termination dates of the
boards by 10 years and requiring follow-up reports to the evaluation committees.

® However, the 10-year extensions for the State Board of Barbers and the State Board
of Cosmetologists are contingent on legislative enactment of certain
recommendations; otherwise, the evaluation recommends five-year extensions, with
both boards moving directly to full evaluations at the end of five years.



DLS Recommendations on Preliminary Evaluations

DLS Recommendation
Full Evaluation Waive or Take
Preliminary Evaluation of Agency in 2010 Interim QOther Action

Department of Health and Mental Hygiene — Boards

State Board of Chiropractic and Massage Therapy Examiners ' X
State Board of Examiners of Nursing Home Administrators X
State Board of Examiners in Optometry X
State Board of Physical Therapy Examiners X!
State Board of Podiatric Medical Examiners X

Department of Labor, Licensing, and Regulation — Boards and Commissions

Banking Beard X
State Collection Agency Licensing Board X
State Board of Master Electricians X
Office of the Commissioner of Financial Regulation X
Maryland Home Improvement Commission X
State Board for Professional Land Surveyors X
State Board of Examiners of Landscape Architects X
State Board of Pilots X
State Board of Plumbing X
State Commission of Real Estate Appraisers and Home Inspectors X
State Real Estate Commission X

Maryland Department of the Environment — Board

State Board of Environmental Sanitarians XS

' DLS recommends waiving thesc agencies, extending their termination datcs by 9 to 11 years, and requiring follow-up reports and
other actions as specified in the evaluations.

? DLS recommends waiving this board from full evaluation at this time, but extending the board's termination date by only four years
and requiring a follow-up report by October 1, 2011).

3 DLS recommends requiring a follow-up report by October 1, 2010, and deferring the decision on whether to waive the board from
full evaluation until submission of the required report.

* Preliminary evaluations for the Banking Board and Office of the Commissioner of Financial Regulation were conducted together;
DLS recommends that these two entities be combined with the State Collection Agency Licensing Board into a single, full evaluation.
5 DLS recommends that a full evaluation be conducted during the 2011 interim rather than the 2010 interim.

Source: Department of Legislative Services



DLS Recommendations on Evaluation Committees

Senate House
Agencies to Undergo Full Evaluation in 2010 Interim Committee Committee
Banking Board' FIN ECM
State Collection Agency Licensing Board' FIN ECM
State Board of Master Electricians EHEA ECM
Office of the Commissioner of Financial Regulation’ FIN ECM
Maryland Home Improvement Commission EHEA ECM
State Commission of Real Estate Appraisers and Home Inspectors FIN ECM
State Real Estate Commission EHEA ECM
Agency to Undergo Full Evaluation in 2011 Interim
State Board of Environmental Sanitarians EHEA ENV

' Preliminary evaluations for the Banking Board and the Office of the Commissioner of Financial Regulation were conducted
together; DLS recommends that these two entities be combined with the State Collection Agency Licensing Board into 2
singte, full evaluation.

ECM = House Committee on Economic Matters

EHE = Senate Education, Health, and Environmental Affairs Committee
ENV = House Committee on Environmental Matters

FIN = Senate Finance Committee

HGO = House Committee on Health and Government Operations

Source: Department of Legislative Services






Preliminary Evaluation of the State Commission of
Real Estate Appraisers and Home Inspectors

Recommendation: Full Evaluation

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known
as ‘‘sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary cvaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically 1s enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The State Commission of Real Estate Appraisers and Home Inspectors was not scheduied
for a preliminary evaluation under statute untii 2010; however, DLS accelerated the review
process for this commission — along with several others ~ to more evenly distribute the number
of evaluations conducted over the next few interims. The State Commission of Real Estate
Appraisers and Home Inspectors last underwent a full evaluation in 2001. At the time of the
evaluation, the commission’s authority recently had been expanded 1o include licensing of home
inspectors, though the commission had not yet implemented the home inspeclor licensing
program. In its evaluation report, DLS recommended, among other things, that the commission
take certain measures to address delays in the real estate appraiser complaint resolution process
and that the General Assembly alter certain appraiser licensing fees. Following the evaluation,
the General Assembly passed legislation that altered various appraiser licensing fees and
extended the commission to July 1, 2013,

In conducting this evaluation, DLS staff reviewed commission meeting minutes, prior
sunset evaluations, evaluation responses, and relevant State statutes and regulations; analyzed
financial data and complaint records; interviewed commission members and staff; and attended a
commission meeting and a meeting of the commission’s Appraiser Complaint Committee.

The commission reviewed a draft of this preliminary evaluation and provided the written
comments attached as Appendix 1. Appropriate factual corrections and clanifications have been
made throughout the document.

——

Prepared by: David W. Stamper e Department of Legislative Services o Office of Policy Analysis
December 2009



2 Preliminary Evaluation of the State Commission of Real Estare Appraisers and Home Inspecrors
The Real Estate Appraisal Industry

Real estate appraisers provide estimates of the value of commercial and residential real
property. Although real estate appraisal services are most often associated with morigage
lending, appraisal services are used for a variety of other purposes, including estate planning and
property insurance.

The real estate appraisal industry underwent significant changes following the savings
and loan crisis of the 1980s. After finding evidence of fraudulent appraisal practices throughout
the industry, the U.S. Congress passed the Financial Institutions Reform, Recovery and
Enforcement Act of 1989 (FIRREA). Title XI of FIRREA created a framework for the
establishment of national uniform standards for the licensing of appraisers and the performance
of appraisal services. However, Title X! did not mandate a national appraiser licensing system.
Rather, the Act authorized states to license appraisers, subject to federal oversight and consistent
with certain minimum standards.

Under FIRREA, an individual must be a licensed or certified appraiser to perform an
appraisal in connection with a federally related transaction valued in excess of the federal
de minimis amount, which currently is 3$250,000 for most transactions. Federally related
transactions include transactions that involve federally insured financial institutions, the Federal
National Mortgage Association (Fannie Mae), the Federal Home Loan Mortgage Association
(Freddie Mac), or a financing program with the U.S. Department of Housing and Urban
Development (HUD) or Veterans Administration.

As of 2008, 29 states, the District of Columbia, Guam, the Northen Mariana [slands,
Puerto Rico, and the U.S. Virgin Islands require licensing or certification of all real estate
appraisers, regardless of whether the appraisal s provided in connection with a federally related
transaction. Thirteen states, including Maryland, require licensing or certification only 1n
connection with federally related transactions that are valued in excess of the federal de minimis
amount. The remaining eight states maintain a voluntary system of appraiser licensing and
certification by which individuals may acquire a license or certificate in order to appraise
property in connection with federally related transactions.

In many instances, lending institutions impose their own licensing requirements that are
more stringent than state and federal law mandate. It is not unusual for a lender to require
licensing or certification of appraisers that provide apprajsal services in connection with a loan
issued by the lender, regardless of whether the transaction is federaily related.

Federal Oversight of State Appraiser Licensing and Regulation

The Appraisal Subcommittee of the Federal Financial Institutions Examination Council
(Appraisal Subcommittee) is charged with monitoring state appraiser licensing units. The
Appraisal Subcommittee is composed of representatives appointed by the heads of the Board of
Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the Office
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of the Comptrolter of the Currency, the Office of Thrift Supervision, the National Credit Union
Administration, and HUD. To ensure compliance with federal law, the Appraisal Subcommittee
audits state appraiser licensing vnits every two years.

In addition to monitonng state appraiser licensing units, the Appraisal Subcommittee is
charged with oversceing the entities that develop uniform appraisal standards and minimum
appraiser qualification cniteria. The Appraisal Standards Board (ASB) is responsible for
developing and maintaining uniform appraisal standards, which are published as the Uniform
Standards of Professional Appraisal Practice (USPAP). The Appraiser Qualifications Board
(AQB) develops and maintains uniform appraiser qualification criteria. ASB and AQB are
independent boards of the Appraisal Foundation, a private, not-for-profit corporation established
by the appraisal profession.

Title XTI of FIRREA requires that the Appraisal Subcommittee:

. monitor state licensing and certification of appraisers who perform appraisals in
connection with federally related transactions;

e monitor state enforcement of appraisal standards for federally related transactions;
® maintain a national registry of state licensed and certified appraisers;
® monitor the Appraisal Foundation and its independent boards, which are responsible for

establishing uniform appraiser qualification criteria and USPAP; and

o report annually to the U.S. Congress.

The Home Inspection Industry

Whereas an appraiser estimates the value of real property, a home inspector evaluates the
physical condition of a residential structure and identifies those components and systems that
may require repair or replacement. A typical home inspector’s report, usually prepared in
connection with the proposed sale of a property, covers the condition of a home’s heating and air
conditioning systems, plumbing and electrical systems, roof, walls, ceilings, floors, windows,
doors, visible insulation, foundation, and structural components.

In 1991, Texas became the first state to require licensing of home inspectors. Today, at
least 29 states, including Maryland, require licensing, certification, or registration of home
inspectors. State licensing, certification, and registration laws vary among jurisdictions, but most
require that a home inspector complete a minimum amount of education or training, pass an
examination, and comply with certain standards of practice.
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Licensure in Maryland

Real Estate Appraisers

Maryland issues four types of real estate appraiser hicenses, which meets the requirements
of FIRREA and also allows for the regulation of appraisers who do not work on federally
qualified transactions. A real estate appraiser trainee license authorizes the license holder to
provide appraisal services while training to become a licensed or certified appraiser. A real
estate appraiser trainee must work under the supervision of a certified residential or certified
general real estate appraiser,

A licensed real estate appraiser may provide appraisal services in connection with a
federally related transaction for (1) noncomplex one- to four-unit residential property if the value
of the transaction is less than $1,000,000; and (2) any type of property (residential or
commercial) if the vajue of the transaction is less than $250,000.

Unlike a Jicensed appraiser, a certified residential real estate appraiser is not limited
by the complexity of the property or the value of the transaction when it comes to appraising
residential property. A certified residential real estate appraiser may provide appraisal services
for all types of residential property, without any limit as to the value of the transaction. A
certified residential real estate appraiser, like a licensed appraiser, also may provide appraisal
services for commercial property if the value of the transaction is less than $250,000.

Finally, a certified general real estate appraiser may provide appraisal services for all
types of residential and commercial property, regardless of the value of the transaction. For a
summary of the education, training, and experience requirements for each type of appraiser
license, see Exhibit 1.

As of June 1, 2009, there were 3,119 licensed or certified appraisers in Maryland and
1,201 appraiser trainees.
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Exhibit 1

Appraiser License Scope and Qualifications in Maryland

Licensed Real Estate
Appraiser Traince

Licensed Real Estate
Appraiser

Certified Residential
Real Estate Appraiser

Certified General Real
Estate Appraiser

Scope of License

May provide appraisal services
while under the supervision of a
certified residential real estate
appraiser or a certified general real
estate appraiser

May provide appraisal services in
federally related transactions for
(1) noncomplex one- to four-unit
residential  properties if  the
transaction is less than $1,000,000;
(2) complex one- to four-unit
residential  properties if  the
transaction is less than $250,000;
and (3) commercial properties if
the transaction 1is Jess than
$250,000

May provide appraisal services in
federally related transactions for
(1) all one- to four-unit residential
properties; and (2) commercial
properties if the transaction is less
than $250,000

May provide appraisal services in
federally related transactions for
all types of residential and
commercial properties

Qualifications

75 tested hours of commission
approved real estate appraisal
courses, of which 15 hours are
classroom instruction on USPAP

(I) 150 hours of coursework
approved by the commission; and
(2) a minimum of 2,000 hours of
appraisal work compiled over a
period of at }east 24 months

(1) 200 hours of coursework
approved by the commission; (2) an
associate’s degree or higher or, In
lieu of a degree, 21 semester credit
hours 1 courses prescribed by the
commission; and (3) a minimum of
2,500 hours of appraisal work
compiled over a period of at least
24 months

(1) 300 hours of coursework
approved by the commission; (2) 2
bachelor’s degree or higher or, in
lieu of a degree, 30 semester credit
hours In courses prescribed by the
commission; and (3) a minimum of
3,000 hours of appraisal work
compiled over a period of at least 30

months, of which at least 1,500
hours involves nonresidential
property

Source: State Commission of Rea! Estate Appraisers and Home Inspectors; Code of Maryland Regulaiions
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In addition to the fuur types of appraiser licenses, the commission issucs temporary real
estate appraiser permits to individuals licensed or certified in another state. A temporary permit
allows an individual to provide real estate appraisal services in the State in connection with a
particular appraisal assignment for a maximum term of six months. The fee for a temporary
permit 1s 73

The commission is authorized to issue an appraiser license or ceriificate by reciprocity if
the applicant is a licensed or certified real estate appraiser in a state that shares reciprocity with
Maryiand. Reciprocal licensing is permitted if the applicant provides adequate evidence that he
or she otherwise meets Maryland’s licensing or certification requirements, holds an active
Jicense or certificate in good standing in the other state, and became licensed or certified in the
other state after meeting requirements that are substantially equivalent to Maryland’s
requirements. Reciprocal licensing is not available for appraiser trainees.

The commission most recently had reciprocal licensing agreements with nine states,
including Delaware, Virgmia, and West Virginia. However, due to variations among states in
their implementation of the new federal education requirements for appraiser licensing and
certification, as well as concerns about deficiencies in other states’ licensing and certification
practices, the commission suspended those agreements earlier this year.

Home Inspectors

Chapter 470 of 2001 required licensing of home inspectors in Maryland effective
October 1, 2001. However, Chapter 226 of 2002 postponed the licensing requirement until
July 1, 2003. Due largely to budgetary issues, the commission did not begin licensing home
inspectors until fiscal 2007, when it first received an appropriation to fund the home inspector
licensing program. As of June 1, 2009, there were 900 licensed home inspectors in Maryland.

An applicant for a home inspector’s license must have a high school diploma; complete at
least 72 hours of an on-site training course that, at a minimum, requires the completion of the
National Home Inspector Examination or its equivaient; and maintain general liability insurance
of at least $150,000. The fee for an original home inspector license 1s $400, plus an application
fee of $50. The license is vahd for two years and may be renewed for an additional two-year
term at a cost of $400.

The commission 1s authorized to issue a home inspector license by reciprocity if the
applicant is hcensed in another state and either the applicant meets Maryland’s current licensing
requirements or, at the time of licensing in the other state, that state’s licensing requirements
were at least equivalent to the licensing requirements in Maryland. The commission has not
entered into any reciprocal licensing agreements with home inspector licensing units in other
states.
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The State Commission of Real Estate Appraisers and Home Inspectors

The commission 1s within the Department of Labor, Licensing, and Regulation (DLLR).
The General Assembly cstablished the commission, originally named the State Commission of
Real Estate Appraisers, in 1990 to implement and administer a real estate appraiser Jicensing and
certification program that complied with Title X1 of FIRREA. As noted above, Chapter 470 of
2001 expanded the commission’s authority to include the licensing and regulation of home
inspectors.

In general, the commission:

° licenses and certifies real estate appraisers in accordance with standards developed under
FIRREA;

i licenses home inspectors;

. enforces appraiser and home inspector standards of prac.:tice;

L processes and investigates complaints against Jicensees; and

o enforces disciplinary actions taken against licensecs.

The commission comprises 15 members appointed by the Governor with the advice of
the Secretary of Labor, Licensing, and Regulation and the advice and consent of the Senate. At
Jeast two members are certified general real estate appraisers; two are certified or licensed real
estate appraisers; two represent financial institutions; four are licensed home inspectors; and five
are consumer members. Members serve staggered three-year terms and may not serve more than
two consecutive terms. Al the end of a term, a member continues to serve until a successor is
appointed and qualifies.

Five current members have exceeded the two-term limit, Of those five members, one
represents financial institutions, two are consumer members, and two are licensed home
inspectors. The licensed home inspector members serving beyond the two-term limit have
served on the commission since 200{, when the General Assembly expanded the authonty of the
commission to include licensing and regulation of home inspectors. Although the commission
did not implement the home inspector licensing program until 2007, the presence of home
inspector members at commission meetings prior to 2007 was necessary to achieve a quorum.

A chairman and vice chairman are elected annually by the members. If the chairman is a
real estate appraiser, the vice chairman must be 2 home inspector and vice versa. The Governor
1s authorized to remove a member for incompetence or misconduct.
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The commission has four :landing committees:  the Real Estate Appraiser
Education/Application Committee; the Real Estate Appraiser Complaint Commitiee; the Hoine
Inspector Education/Application Committee; and the Mome Inspector Complaint Committee.
The education/application committees review and approve pre-license education courses and
continuing education courses offered by various providers. The complaint committees review
complaints and make recommendations to the commission regarding bow to proceed with each
complaint. Although State law requires that the commission meet at least once every calendar
quarter, the commission and its standing committees generally meet every two months.

The day-to-day operations of the commission are carried out by one full-time
administrator. State law provides for an execulive director of the commission; however, that
position was eliminated in October 2008, as a result of budget cuts. The executive director’s
responsibilities are now handled by the commission’s administrator and DLLR’s Assistant
Cominissioner of Home and Mechanical Services.

The commission also relies on volunteer expert appraisers to review appraisals in
connection with appraiser complaints (see below). Currently, the commission relies almost
exclusively on one individual to provide technical reviews of appraiser complaints. Investigative
services are provided by an investigator assigned to DLLR’s Division of Occupational and
Professional Licensing. Legal services are provided by an Assistant Attorney General (AAG),
who also provides legal services for other boards and commissions within DLLR. The AAG
attends commission mectings, advises the commission on legal matters, and assists the
commission in the preparation of proposed regulations and legislation. Additional AAGs
assigned to DLLR present cases on behalf of the commission at formal hearings.

Commission Enforces Standards of Practice

Another core function of the commission is the regulation and enforcement of real estate
appraisal and home inspection services. The commission may deny, revoke, or suspend a license
or certificate; reprnimand a license or certificate holder; and impose civil penaities for a violation
of the Maryland Real Estate Appraisers and Home Inspectors Act.

Real cstate appraiser complaints generally fall into one of two categories: valuation
disputes and continuing education violations. Complaints involving valuation disputes are
usually initiated by a homeowner or tender who disagrees with the appraiser’s valuation of a
specific property. Complaints of this nature ofien requirc that an expert appraiser conduct a
technical review of the appraisal. Complaints relating to continuing education violations are
mitiated by the commission when a random audit reveals that an appraiser failed to complete
mandatory continuing education. The commission randomly audits at least 10% of appraisers for
continuing education compliance at the time of license rencwal.

The commission regularly resolves continuing education complaints by entering into
consent agreements with appraisers. The complaints are not complicated and usually are
resolved within a few months. Valuation complaints, on the other hand, take significantly longer
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lo resolve. If the complaint is referred for a technical review, that process alone takes a
minimum of six months to crmplete.

Home inspeclor complaints generally allege that the home inspector failed to disclose
some defect with the home. With complaints of this nature, the issue is usually whether the
homc inspector violated the Minimum Standards of Practice.

Major Legislative and Regulatory Changes

Since DLS last conducted a sunset evaluation of the commission, the General Assembly
passed legislation that altered real estate appraiser licensing and certification fees, altered the
training requirement for home inspector license applicants, and increased the amount of general
liability insurance a home inspector must carry. For a summary of significant State legislation,
see Exhibit 2.

Exhibit 2
Major Legislative Changes Since the 2001 Sunset Evaluation

Year Chapter Change

2002 226 Extends termination date of the commission by 10 years to July 1, 2013
Alters the qualifications for real estate appraisers serving on the commission
Exempts home inspectors from licensing until July 1, 2003

Codifies the license application fee for real estate appraisers and appraiser
trainees at $75%*

Increases from $75 to $125 the license renewal fee for real estate appraisers

Increases from $100 to $125 the certificate renewal fees for certified
residential and general real estate appraisers*

2007 649 Requires that an appraiser traince be supervised by a certified residential or
certified general real estate appraiser

2008 160 Requires an applicant for a home inspector’s license to complete at least
72 hours of on-site training and pass the National Home Inspector
Examination or its equivaient

Raises from $50,000 1o $150,000 the level of general liability insurance that
a licensed home inspector must maintain

*License application fees and ceruficate renewal fees were previously set by regulauon.

Source: Laws of Maryland
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In addition fo these iegislative changes, the commission made significant regulatory
changes. In order to comply with new mimmum education requirements adopted by AQB, the
commission ncreascd the education requirements for individuals applying for an original real
estate appratser license or certificate. As of Japuary 1, 2008, anyone applying for an original real
estate appraiser license must complete at least 150 hours of classroom study, anyone applying for
an original residential real estate appraiser certificate must complete at least 200 hours of
classroom study, and anyone applying for an original general rcal estate appraiser certificate
must complete at least 300 hours of classroom study. Before January 1, 2008, the required hours
of classroom study were 90 hours for an appraiser license, 120 hours for a residential appraiser
certificate, and 180 hours for a general appraiser certificate.

Additionally, as of January 1, 2008, an applicant for an original residential or general real
estate appraiser certificate must hold a college degree or, in lieu of a degree, have completed
certain college-level coursework. Previously, a college degree or college coursework were not
required for appraiser certification.

Licensing Activity Spikes Briefly Due to New Standards
The rea) estate appraiser license and the general and residential real estate appraiser

certificates are valid for three years and may be renewed for additional three-year terms at a cost
of $200. Exhibit 3 summarizes the total number of licensees each year since fiscal 2003.

Exhibit 3
Number of License Holders, by Type of License
Fiscal 2005-2009*

FY 2005 FY 2006 FKY 2007 FY 2008 FY 2009

Real Estate Appraiser Licenses

Real Estate Appraiser Trainee 1,989 2,385 2,334 1,929 1,201
Licensed Real Estate Appratser 1,153 1,302 1,325 1,287 1,119
Certified Residential Real Estate Appraiser 800 856 951 1,241 1,221
Certified General Real Estate Appraiser 745 759 753 793 779
Home Inspecior Licenses - - 99 631 900

*License count iaken on or about June 1 of each year.
Note: The commuission did not begin licensing home mspectors until fiscal 2007.

Source: State Commission of Real Estate Appraisers and Home Inspeciors

Commission staff attributes the spike in the number of real estate apprajser trainces in
fiscal 2006 and 2007 to the new licensing standards that went into effect on January 1, 2008.

10
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Beginning on that date. an applicant for an appraiser’s license or certificate must complete
additional hours of classroom study, and an applicant for an original appraiscr’'s certificate also
must hold a college degree or have completed certain college-level coursework. In anticipation
of this change, an unusually large number of individuals obtained appraiser trainee licenses 10 be
subject to the prior (less stringent) qualifications for an appraiser license or certificate. Since the
cffective date of the new licensing standards, the number of appraiser trainees has dropped
sharply. Economic factors may also have contributed to the pattern.

The drop in the number of licensed appraisers from 1,325 in fiscal 2007 to 1,119 in
fiscal 2009, as well as the increase in certified residential and general appraisers during that
period, from 1,704 in fiscal 2007 to 2,000 in fiscal 2009, is partly due to the same dynamic. The
requirement that applicants for an appraiser certificatc hold a college degree or complete certain
college level coursework encouraged some appraiser trainees and licensed appraisers to make the
transition to residential or general certified appraiser before January 1, 2008. However, the
primary forces behind this trend are the new appraiser certification requirements for Federal
Housing Administration (FHA) and HUD loans. As of October 1, 2009, only certified appraisers
may provide appraisal services in connection with FHA and HUD Joans.

Real Estate Appraiser Complaint Volume Rising Sharply

While the number of home inspector complaints has remained low, the number of
appraiser complaints spiked dramatically in 2009. The number of appraiser complaints filed
through July 31, 2009, is equal to the number of appraiser complaints filed in all of
calendar 2008. At this rate, the projected volume of appraiser complaints for calendar 2009 far
exceeds the volume in prior years. Exhibit 4 shows the commission’s complaint volume by
calendar year.

Commission staff attributes the increase in complaint volume to the recent downtum in
the housing market, which has led to declining property values in many areas. According (o
commission staff, declining property values likely are fueling valuation disputes. Commission
staff also notes that the complexities of appraising real estate in the current market have
compelled the commission to refer an unusually high percentage of appraiser complaints for a
technical review.

The commission administrator reviews each consumer complaint to determine whether
the complaint falls within the commission’s jurisdiction. If the commission has jurisdiction over
a complaint, 1t is referred to the appropriate complaint committee: the Real Estate Appraiser
Complaint Committee or the Home Inspector Complaint Committee. The complaint committee
reviews the complaint for probable cause and makes a recommendation to the commission as 1o
whether to proceed with or dismiss the complaint.
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12 Pretiminury Evalnarion of the State Commission of Real Estate Appraisers and Home Inspecrors

Exhibit 4
Complaint Activity by Year
Calendar 2005-2009

2005 2006 2007 2008 2009*

Real Estate Appraisers

Complaints Received 50 65 75 59 59
Closed as of July 31, 2009 49 60 65 45 10
Active as of July 31, 2009 1 5 10 14 49

Home [nspectors**

Complaints Received - - - 10 6
Closed as of July 31, 2009 - - - 10 6
Active as of July 31, 2009 - - - 0 0

*Received through July 31, 2009

**The commission did not process complaints relating to home inspections conducted pnor o February 11, 2008,
the effective date of COMAR 09.36.06 (Home Inspector Code of Ethics) and COMAR 09.36.07 (Minimum
Siandards of Praclice).

Source: State Commission of Real Estate Appraisers and Home Inspectors

In the case of appraiser complaints, the Real Estate Appraiser Complaint Committee
generally refers more complicated complaints to an expert appraiser for a technical review before
making a recommendation to the full commission. The expert appraiser conducts an independent
appraisal of the property and submits a report to the complaint committee. If a hearing is held on
the complaint, the expert appraiser also serves as a witness dunng the hearing.

The comrmnission, for the most part, relies on one part-time volunteer to perform technical
reviews. Historically, when funding has been available, the commission has utilized the services
of paid expert appraisers. However, funding for expert appraisers has been limited and sporadic,
amounting to no more than approximately $6,000 in any year. The commission has attempted to
increase the number of available volunteer expert appraisers by establishing the Volunteer Expert
Review Appraiser program, but the program proved ineffective in attracting competent
appraisers. Because of the volume of appraiser complaints referred for a technical review and
the commission’s reliance on one part-time volunteer to perform the reviews, technical reviews
usually take at least 6 to 12 months to complete.

If the commission chooses to proceed with the complaint, the complaint is scheduled for
a hearing with the Office of Administrative Hearings (OAH) or the commission’s Hearing
Board. Most complaints, particularly those referred for a technical review, are heard by an
administrative law judge (ALJ) with OAH. Because of the volume of complaints handled by
OAH, it often takes four to six months before a hearing date is scheduled.
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ALJs have 90 days from the date of a hearing to file their decisions and recommended
orders with the commission. An ALJ’s decision and recommendcd order are reviewed by the
commission, which may affirm, modify, or reverse the order. The respondent may file an
cxception to the commission’s proposed order, in which case a hearing is held before the
commission’s Hearing Board. Once the commission’s order becomes final, the respondent may
file an appeal in circuit court,

Complaint Volume for Home Inspectors Is Low

The volume of home inspector complaints has remained relatively low during the short
pernod the commission has processed home inspector complaints. The commission did not
process home inspector complaints concerning inspections conducted before February 11, 2008,
because the commission had not yet adopted the Home Inspector Code of Ethics and Minimum
Standards of Practice.

The commission has processed only 16 home inspector complaints, and all of those
complaints were dismissed. However, commission members and staff expect the volume of
home inspector complaints to increase in the coming years as the licensing program matures.

Commission Cited by Appraisal Subcommittee

Foliowing its most recent audit of the commission, completed in August 2008, the
Appraisal Subcommittee cited the commission for failing to comply with Title XI of FIRREA
and the Appraisal Subcommiitee’s Policy Statement 10E with respect to the timely resolution of
appraiser complaints.  Policy Statement 10E provides that, absent special documented
circumstances, “final administrative decisions ... should occur within one year of the complaint
filing date.” At the time of the audit, the commission had 53 outstanding appraiser complaints,
22 of which were more than one year old.

The timely resolution of appraiser complaints has been an ongoing issue for the
commission, and 1t is a common problem among state appraiser regulatory units. Of the
190 appraiser complaints received from calendar 2005 through 2007, 52 complaints (27%) were
not resolved within one year. As of July 31, 2009, 1 complaint from 2005, 5 complaints from
2006, 10 complaints from 2007, and 14 complaints from 2008 remained open. The high
complaint volume, coupled with the high percentage of complaints referred for a technical
teview, likely will lead to greater delays in the processing of appraiser complaints. Of the 35
state units audited by the Appraisal Subcommittee in 2007, the subcommittee found that (8
failed to resolve complaints in a timely manner.

Title XI of FIRREA authorizes the Appraisal Subcommitice to decertify a state’s
appraiser licensing program if the program fails to meet federal standards. Decertification would
put an end to virtually all mortgage lending in the state. Given the severity of this sanction, the
Appraisal Subcommittee has never exercised this power.
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14 Preliminary Evaluation of the Stare Comnission of Real Estute Appraisers and Home Inspectors
Commission Is Self-supporting, but Future Stability Is Uncertain

Revenue collected by the commission is credited to the general fund. Sources of revenue
include licensing fees, fines, and other fees charged for services provided. The commission
relies on appropriations from the general fund to cover its operating expenses. Original, renewal,
and reciprocal licensing fecs for cach of the licenses issued by the commission are shown in
Exhibit 5.

Exhibit 5
Licensing Fees as of July 2009

Original Renewal  Reciprocal

Real Estate Appraisers (3-year License Term)

Real Estate Appraiser Trainee $75 $75 N/A
Licensed Real Estate Appraiser 150 200 5150
Certified Residential Real Estate Appraiser 175 200 175
Certified General Real Estate Appraiser 175 200 175
Home Inspector (2-year License Term) 450 400 4590

Notc: The licensing fees for licensed real estate appraisers, certified residential real estate appraisers, and centfied
general real estate appraisers include a $75 federal registry fee, which is maintained in a separate special fund and
transmilled periodically 1o the federal Appraisal Subcommittee.

The original and rcciprocat licensing lecs for home inspectors include a $50 application fee.

Source: State Commission of Real Estate Appraisers and Home Inspectors; Code of Maryland Regulations

Uneven Fees Create Concerns

Unlike appraiser licensing and certification fees, which are sct by statute, the commission
sets home inspector licensing fees, subject to a statutory maximum. The commission set home
inspector licensing fees at the statutory maximum of $400 based on the anticipated number of
home nspector licensees and the expected costs of operating the program. According to the
fiscal note accompanying Chapter 470 of 2001, DLLR estimated in 2001 that there were
approximately 450 home inspectors in Maryland. As of June 1, 2009, therc are 900 hicensed
home inspectors in the State, double DLLR’s 2001 estimate.

At their current levels, home inspector licensing fees are significantly higher than
appraiser licensing fees. The annualized renewal fee for a home inspector license is $200 per
year, whereas the annualized renewal fee for an appraiser license, residential appraiser
certificate, and general appraiser certificate, excluding the §75 federal registry fee, is just over
$41 per year. The difference in fees is due to the number of anticipated licensees in each
program and the anticipated costs of operating the respective programs.
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Preliminary Evaluation of the State Cominission of Reual Estate Appraiscrs and Home Inispecturs 15

The significant difference in licensing fees, coupled with the current number of home
inspector licensees, raises concerns about potential cross-subsidization of the commission’s
licensing programs. Recent cost containment measures appear ta have limited the potential for
program cross-subsidization. Nonetheless, as discussed in greater detail bclow, there is the
potential for future cross-subsidization, particularly if the cost of operating one of the programs
15 substantially less than the revenue gencrated by that program.

Revenues and Workload Both Expanding

As Exbhibit 6 shows, with the exception of fiscal 2006, the commission’s revenues
generally have covered its expenditures. However, cost containment measures have left the
commission underfunded as its workload grows.

Exhibit 6

Fiscal History
Fiscal 2004-2009

FY 2004 FY 2005 FY2006 FY2007 FY2008 FKFY 2009

Revenues
Appraiser Revenues $226,006 $168,570 $199,845 $250,545 8171,953 §119,423
Home [nspector Revenues - - - 67,950 234,725 170,525
Total Revenues $226,006 $168,570  $199,845 $318,495 3406,678 $289,948
Expenditures
Direct Expenditures $181,852  $87.,8M $250,272  $271,641 S$187,455 $154,796
Direct Legal Expenditures 0 0 0 0 0 48,998
0&P Cost Allocation 32,333 27455 22,337 31,724 50,780 27,692
DLLR Indirect Expenditures 0 11,696 46,528 18,284 27,738 20,561
Total Expenditures $214,185 $127,022  §319,137 $321,649 $265,973 $252,047
Surplus/(Gap) $11,821  $41,548 ($119,292) (83,154) $140,705 $37,901

O&P: Occupational and Professional Licensing

Source: Department of Labor, Licensing, and Regulation; Maryland Governor’s Budget Books, Fiscal 2006-2010

From fiscal 2007 through 2009 the appraiser program generated approximately $542,000
compared with approximately $473,000 generated by the home inspector program. Thus, despite
the higher tees for home inspectors, the programs generated comparable levels of revenue, with
the appraiser program, on average, generating roughly $23,000 more per year than the home
inspector program. The fiscal 2006 funding gap is largely attributable to increased costs incurred
that year in preparation for the 2007 implementation of the home inspector licensing program,
The commission incurred start-up costs and added a contractual position to handle the increased
workload. DLLR staff describes the decrease in expenditures from fiscal 2004 to 2005 as an
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16 Preliminary Evaluution of the Sture Commiission of Real Estare Appraisers and Home Inspecrors

apparent abeiration that was observed in several other boards but could not explain the specific
cause ot the decrease.

Over the fiscal 2007 to 2009 three-year cycle, the commission covered all of its expenses
and generated a considerable surplus. During that period, the appraiscr and home inspector
programs generated a combined S$1,015,000 in revenue, of which approximately $473,000 was
generated by the new home inspector program. Commission expenditures, however, have not
kept pace with revenue growth. Despite revenue growth of more than $420,000 from the
fiscal 2004 through 2006 cycle to the fiscal 2007 through 2009 cycle, commission expenditures
increased by just under $180,000. Growth in commission expenditures has been limited by
various cost containment measures, including the elimination of the commission’s executive
director position and the elimination of the contractual position that was added to handle the
increased workload created by the home inspector licensing program. From fiscal 2007 to 2009,
commission expenditures decreased from $321,000 to $252,000.

At the same time, the commission’s workload increased. The new home inspector
licensing program has added to the commission’s workload, as has the recent spike in appraiser
complaints. Cost cutting measures have limited the commission to one staff person, though it
appears that commission staff has been able to keep up with the day-to-day operations of the
commissjon. However, commission staff anticipates an increase in home inspector complaints,
which will create additional work for the commission. Moreover, the appraiser complaint
process has been a consistent problem for the commission. The commission has been unable to
meet federal complaint processing standards, and ils continued reliance on an unpaid volunteer
appraiser appears to be the primary cause of the delay. Commission staff raised concemns that
appraiser complaint processing delays will increase due to the recent spike in appraiser
complajnts.

Potential Cross-subsidization of Programs

Although recent cost culting within the commission has limited the possibility of program
cross-subsidization, there is a risk that the home nspector program will subsidize the real estate
appraiser program, particularly as State budget conditions improve and cost containment
measures loosen. The commission consistently struggles to process appraiser complaints in a
timely manner and was cited in 2008 for failing to meet federal complaint processing standards.
The primary cause of the complaint processing delay is the backlog with the commission’s
expert appraiser. To address that backlog, the commission has attempted to pay for expert
appraisal services; however, funding for that purpose, when available, has been limited. These
persistent delays in the appraiser complaint process suggest that the appraiser program is in need
of additional funding.

Given the apparent need for such funding, it is possible that the commission could meet
that need by funding the appraiser program at levels that exceed appraiser revenues while
funding the home inspector program at levels below home inspector revenues. The commission
expects the volume of home inspector complaints to grow, which would increase the cost of
operating that program and reduce or climinate the potential for cross-subsidization.
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Nonetheless, if home inspector complaints do not grow substantially, the board could use excess
home inspector 1evenue to cross-subsidize the appraiser program.

Currently, there 1s no statutory mechanism that might prevent such cross-subsidization.
Though the commmission set home inspector licensing fees at a level that approximated the cost of
operating the program, the commission is not obligated by statute to do so. At the same time,
appraiser licensing fees are not within the commission’s control, as those fees are set by statute.

Recommendation

Generally, the commission is a well-run and professional orgamzation. Nonetheless, it
continues to struggle to meet federal standards regarding the timely resolution of appraiser
complaints. Due to an unusually high volume of appraiser complaints and the commission’s
reliance on one unpaid volunteer appraiser to perform technicai reviews, delays in the appraiser
complaint process may worsen. Persistent delays in the appraiser complaint process, as well as
the recent spike in appraiser complaints, suggest the need for additional funding for expert
appraisers.

Commission revenues increased considerably with the addition of the home inspector
licensing program, yet commission expenditures have not kept pace with the growth in revenucs.
Although the commission’s single staff person has been able to keep up with the day-to-day
operations of the commission, the commission’s workload 1s increasing. At the same time, cost
containment measures have led to the elimination of the commission’s executive director
position and a contractual position.

The commission’s cost containment measures have limited the possibility of program
cross-subsidization, but there is a nisk that the home inspector program could subsidize the
appraiser program as cost containment measures are lifted. Given the apparent ongoing need for
funding to pay for expert appraisers, the rejatively low volume of home inspector complaints,
and the absence of any statutory mechanism to prevent program cross-subsidization, the potential
for cross-subsidization does exist.

The commission also recently suspended its reciprocal licensing agreements wath other
state appraiser licensing units. Although appraisers can obtain a temporary appraiser permit in
Maryland and other states for specific appraisal assignments, the suspension of reciprocal
licensing could have a significant effect on the region’s appraisal industry.

Thercfore, the Department of Legislative Services recommends that the State
Commission of Real Estate Appraisers and Home Inspectors undergo a full evaluation to:

® explore ways in which the commission might shorten its appraiser complaint
resolution process;
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assess the need for a fee increase for real estate appraisers to provide funding for
expert appraiser services;

examine the option of funding the commission through a special fund;

explore the need to implement measures to prevent cross-subsidization between the
appraiser and home inspector programs; and

review the status of reciprocal licensing agreements with other states’ appraiser and
home inspector licensing units.
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Written Comments of the State Commissioen of Real Estate
Appraisers and Home Inspectors
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MARTIN O'MALLEY, Governor
ANTHONY BROWN, Lt. Governor
ALEXANDER M. SANCHEZ, Secretary

DLLR

TATE OF MARYLAND Occupationa! % Professional Licensing
DEPARTMENT OF LABOR, LICENSING AND REGULATION

DLLR Homne Page « hetp://www.dlr.state.nd. us
DLLR E-mail « pschout@dbir.state.md.us

November 30, 2009

Mr. Michael C. Rubenstein
Principal Policy Analyst
Department of Legislative Services
90 State Circle

Annapolis, MD 21401-1991

Dear Mr. Rubenstein:

On behalf of the Department of Labor, Licensing and Regulation and the Commission of
Real Estate Appraisers and Home Inspectors (“Commission”), 1 wish to acknowledge receipt of
your Jetter and the draft report of the Preliminary Evaluation of the State Commission of Real Estate
Appraisers and Home Inspectors that was prepared by the Department of Legislative Services
(“DLS”).

The Commission reviewed the preliminary evaluation and found no factual errors in the
report. The report indicates that the Commission is a well-run and professional organization, but
recommends that the Commission undergo a full evaluation to explore ways to improve the
Commission’s program. The Commission accepts the recommendation and looks forward to
working with the staff of the DLS in addressing the 1ssues that were raised in the report.

Should you have any questions, feel free to call me at (410) 230-61635.

Sincerely,

' -
S ekt

Patricia Schott, Administrator
Maryland Commission of Real Estate Appraisers and
Home Inspectors

cc: Alexander M. Sanchez, Secretary
Staniey Botts, Commissioner, Occupational & Professional Licensing
Harry Loleas, Deputy Commissioner, Occupational & Professional Licensing
Steven McAdams, Chair, Commission of Real Estate Appraisers and Home Inspectors

Telephonc 410-230-6165 oFax £10-333-6314
TTY USERS, CALL VIA THE MARYLAND
RELAY SERVICE

500 N. Calvert Street #3™ Floor
Baltimorc, Maryland 21202-3651

Keeping Maryland Wo; king and Safe
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Preliminary Evaluation of the
State Collection Agency Licensing Board

Recommendation: Full Evaluation

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known
as “‘sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The State Collection Agency Licensing Board last underwent a preliminary evaluation as
part of sunset review in 1999. The preliminary evaluation determined that, while the board
operated efficiently and effectively, the authorizing statute required updating to reflect changes
within the industry. As a result, DLS recommended that LPC waive the board from full
evaluation, and that the board submit a follow-up report to LPC by October [, 2000, detailing the
board’s recommendations for revising its authorizing statute, the Maryland Collection Agency
Licensing Act (MCALA). Chapter 79 of 2000 extended the board’s termination date to
July 1, 2012, and the board submitted a follow-up report in September 2000 stating that it was
not pursuing any revisions to its authorizing statute.

In conducting this preliminary evaluvation, DLS staff interviewed board members, staff,
and a licensee; reviewed pertinent State statutes and regulations; attended a board meeting;
reviewed board meeting minutes; and visited the board’s office. In addition, DLS staff analyzed
dala relating to the board’s administration of licenses, complaints, and finances.

The State Collection Agency Licensing Board reviewed a draft of this preliminary
evaluation and provided the written comments attached at the end of this document as
Appendix 1. Appropriate factual corrections and clarifications have been made throughout the
document; therefore, references in board comments may not reflect the final version of the
report,

Prepared by: Andrew S. Johnston  Department of Legislative Services o Office of Policy Analysis
December 2009
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2 Preliminary Evaluation of the State Collection Agency Licensing Board

The Collection Agent Industry

State statute defines collection agencies as third parties that collect consumer debt or sell
systems used to collect consumer debt. Most entities that collect their own debt are not
considered collection agencics and, therefore, are not regulated by the board. The board does
regulate debt purchasers that collect a consumer claim acquired when the claim is in default.

The federal Fair Debt Collection Practices Act, enforced by the Federal Trade
Commission, prohibits debt collectors from using abusive, unfair, or deceptive practices to
collect debt. The federal Act specifically prohibits debt collectors from:

L contacting third parties other than a debtor’s attorney for any reason other than to locate
the debtor. In contacting third parties, collection agents must state their name but may
not reveal that they are calling about a debt or state the agency’s name unless asked;

L contacting a debtor directly who 1s represented by an attorney unless the debtor gives the
agent permission to contact the debtor directly. Collection agents may not call debtors
before 8 am. or after 9 p.m., and may not contact them at work if the employer
specifically prohibits collection calls;

° using threats or actual violence against a debtor or another person. Collection agents may
not publish a debtor’s name on a “blacklist™ or other public posting;

° lying about the debt, their identity, the amount owed, or the consequences of not paying
the debt. Collection agents may not send documents that resemble legal documents or
offer incentives to disclose information; and

° engaging in unfair or shocking methods to collect debt, including adding interest or fees
to the debt, threatening criminal prosecution, or threatening to seize property to which the
agent has no right.

The federal Act also exempts specific federal benefits from gamishment, including Social
Security and other federal retirement payments and student assistance.

The State Collection Agency Licensing Board

The State Collection Agency Licensing Board is located within the Department of Labor,
Licensing, and Regulation’s (DLLR) Office of the Commissioner of Financial Regulation.
Board membership consists of the Commissioner of Financial Regulation, two collection agency
industry representatives, and two consumer members. The commissioner chairs the board. The
other four members are appointed by the Governor with the Senate’s advice and consent for
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Prelimingry Evaluation of the State Collection Agency Licensing Board 3

four-year terms. The consumer members must be either board officers or members of a
Maryland consumer group or an employee of one of Maryland’s legal consumer protection units.
Consumer members cannot serve as board members if they are subject to board regulation. They
also must not have financial interests with or be paid by someone regulated by the board.

The board is served by two administrative officers from the Office of the Commissioner
of Financial Regulation and by the office’s legal counsel. Additional support comes from the
office’s executive, complaint, licensing, investigative, legal enforcement, and other support staff.

The board provides consumers with an alternative venue for consumers who otherwise
would have to pay expensive attorney fees or file time-consuming claims with the Federal Trade
Commission. As of July 27, 2009, there were 1,452 collection agency licensees, but only
1,018 collection agency firms operating in Maryland, not including all branch offices.

Number of Licensed Collection Agencies Has Grown

Exhibit 1 shows that the number of collection agencies has steadily increased. But while
revenues from collection agencies have increased along with the size of the industry, the basic
licensing fees charged by the industry have not. Applicants for a two-year collection agency
license must submit an application, a $400 nonrefundable application fee, and a $5,000 surety
bond. The surety bond is available to reimburse anyone who suffers damage from a collection
agency. The board may renew the license for a two-year term if the collection agency is in good
standing and submits a renewal application form, a $400 renewal fee, and a bond or bond
continuation certificate.

Exhibit 1

Growth in Collection Agency Licensees
Fiscal 2004-2008
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Source: State Collection Agency Licensing Board
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4 Preliminary Evaluation of the State Collection Agency Licensing Board
Despite Some Changes, Licensing Remains Similar

The board must process collection agency licenses within 60 days. The board currently
processes licenses within 14 to 60 days. Although the board implemented an electronic licensing
mechanism that was expected to significantly reduce processing time, the length of time
necessary to process an tinitial application has remained the same. While e-licensing has
streamlined the application and payment processes, staff must still collect all pertinent
documents and review and decide on the merits of each applicant. Renewing licenses
electronically 1s now easier, however, because most documentation 1s already on file.

Some collection agencies may remain unlicensed. Operating a collection agency without
a license is a misdemeanor under State law, subject to a $1,000 fine and imprisonment for up to
six months. Even if an agency is licensed, the board may reprimand a collection agency, or
suspend or revoke its license, if the agency or any owner, director, officer, member, partner of
agent of the collection agency commits certain acts. These include making a matenal
misstatement in an application for a license; being convicted under U.S. or State law of a felony,
or a misdemeanor directly related to engaging in the collection agency business; committing
fraud or engaging in illegal or dishonest activity in connection with the collection of a consumer
claim; knowingly or negligently violating the Maryland Consumer Debt Collection Act; and
failing to comply with a lawful order the board passes under the Maryland Coilection Agency
Licensing Act. The board may also impose a fine of up to $500 for violating a board order. The
board may deny an application if an applicant fails to meet licensure requirements, or if the
applicant has committed any act that would be a ground for reprimand, suspension, or revocation
of a license.

If the board denies a license application, or takes action against a licensee, the licensee or
license applicant is entitled to a hearing and a judicial appeal.

Statutory and Other Changes Affecting the Board Since 1999 Sunset Review

Since the preliminary evaluation of 1999, a few statutory changes have affected board
operations. As shown in Exhibit 2, the General Assembly extended the board’s operations until
2012. In the following year, the General Assembly added a tenth exemption from the Maryland
Collection Agency Licensing Act and added other exclusions.

Due to a desire to continue to regulate collection agencies effectively, and in order to stop
the subsidization by other industries of the regulatory costs associated with collection agencies,
the board is considering seeking legislation authorizing the board to set reasonable licensing fees
in a manner that will produce the funds necessary to cover the direct and indirect cost of
regulating collection agencies.
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Exhibit 2
Major Legislative Changes Since 1999 Sunset Review

Year Chapter Change

2000 79 Extends board’s termination date by 10 years to July 1, 2012,

2001 558 Subject to registration requirements, exempts a person that is collecting a
debt for another person from the scope of the Maryland Collection Agency
Licensing Act if both persons are related by “common ownership,” the
person who is collecting a debt does so only for those persons to whom the
person is related by “common ownership,” and the “principal business” of
the person who is collecting a debt is not the collection of debts.

2007 472 Extends regulation by the board to debt purchasers that collect a consumer
claim acquired when the claim was in defauit.

Sets qualifications for licensure, clarifies the grounds for denial of an
application, and establishes the right to a hearing before the board for

persons that are denied a license.

Expands the board’s authority to reprimand a licensee or suspend or revoke
a license.

Source: Laws of Maryland

Complaints Have Increased Over the Past Five Years

Collection agencies typically begin collecting debt by finding a consumer’s mailing
address and phone number and notifying the consumer of the alleged debt. The collection
agency can request that the consumer pay the debt once the consumer has been notified. The
consumer can dispute the alleged debt or ask the collection agency to verify the debt. 1If a
consumer writes to the collection agency to dispute the debt, refuses to pay the alleged debt, or
asks the collection agency to stop its communications, the federal Fair Debt Collection Practices
Act requires an agency to either stop contacting the debtor and/or to try to recover the debt
through a specified remedy, including a civil lawsuit.

Collection agencies may either receive a percentage of the amount they collect or try to
collect the debt after having purchased it themselves, usually at a deeply discounted price.
Collection agencies may report debis to credit reporting bureaus or sue for the debt in addition to
or instead of contacting customers through conventional means. The incentives to collect debt
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6 Preliminary Evaluation of the State Collection Agency Licensing Board

and the methods that may prove successful may engender abusive and illegal practices like
harassment, fraudulent activity, and discrimination. Consumers that believe a collection agency
has engaged in illegal practices may submit a complaint to the board.

Board staff logs each complaint in a complaint database, and each complaint 1s assigned
to an investigator within the Office of the Commissioner of Financial Regulation. The board
administrator may also investigate complaints, particularly those that relate to collection agency
practices. If investigative staff determines that enough evidence exists to charge a collection
agency, then the board members review the charges.

Exhibit 3 illustrates a gradual increase in complaint activity from fiscal 2004 to 2008.
In fiscal 2008, 491 of the 590 complaints were against collection agencies, 68 complaints were
made against law firms, and 31 were filed against debt purchasers, who were required to be
licensed in 2007.

Exhibit 3
Collection Agency Complaint History
Fiscal 2004-2008
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Source: State Collection Agency Licensing Board

Of the complaints filed in fiscal 2008, 46% involved disputed claims, while
33% involved unprofessional or harassing conduct. Complaints categorized as payment history
issues, fraudulent activity, lack of jurisdiction, payment mediation, inquiries, disputed fees, and
client/agency relationship issues constituted the remaining 21%.
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Of the 590 complaints, 86% involved debt recovery organizations based outside of
Maryland, and 25 complaints (4%) were filed by out-of-state consumers.

The vast majority of complaints (82%) are resolved in fewer than 90 days, but as
Exhibit 4 demonstrates, some take longer to resolve. Complaint unit examiners received
extensive training in the mechanics of the Fair Debt Collection Practices Act and the Maryland
Consumer Dcbt Collection Act in February 2009. The training provided a basis for amendments
to the Maryland Act, but the board does not plan to revisit the Act until after the sunset process is
complete.

Exhibit 4

Collection Agency Complaint Resolution
Fiscal 2008
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Source: State Collection Agency Licensing Board

Revenues and Expenditures Are Difficult to Ascertain

The commission 1s budgeted within the Office of the Commissioner of Financial
Regulation. The office prepares five budgets: four special fund budgets for activities paid for by
special funds and one small general fund budget for all other office activities and expenses.
Since the State Collection Agency Licensing Board is general funded, a separate budget for the
board is not available,

Upon request, the office estimated that, for fiscal 2009, it received $270,000 in revenues
from licensing fees. The office also projected a budget of $474,142 in expenses. The expenses
included $55,853 for shared administrative and legal staff; $150,600 for work performed by the
office’s complaint unit; $61,880 for work by the licensing unit; $28,000 for executive staff time;
$47,413 for human resources and other DLLR support; $45,938 for investigative statf;
$10,375 for legal enforcement; and $74,083 for materials, rent, information technology, and
other costs. However, DLS cannot attest to the reliability of these figures, and the
commissioner’s office noted that providing greater budgetary detail would be of questionable
reliability.

The commissioner’s office is currently planning to seek regulatory authority from the
General Assembly to set its fees according to the cost of regulating the coliection agency
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8 Preliminary Evaluation of the State Collection Agency Licensing Board

industry. The office has also communicated a desire to regulate collection agencies more
actively. The level of desired regulation, however, is not clear.

Recommendation

There is a continued need for regulation of collection agencies in the State to protect the
public from harassment and illegal conduct. However, given the board’s placement within the
larger Office of the Commissioner of Financial Regulation, as well as potential changes to the
way the State regulates and funds the regulation of collection agencies, the Department of
Legislative Services recommends that a full evaluation of the State Collection Agency
Licensing Board be included as part of the proposed full evaluation of the Office of the
Commissioner of Financial Regulation, and that it address the following issues:

L how the board functions within the Office of the Commissioner of Financial
Regulation: A full evaluation should collect more accurate data on the board’s revenues
and expenditures and determine whether it should be funded differently. 1t should also
examine how the board’s placement within the office of the commissioner affects its
operation.

o whether MCALA should be revised to enhance the board’s capacity to regulate
collection agencies, and if so, how: A full evaluation should look at how the board is
functioning, including whether collection agencies need more State regulation given the
role of the Federal Trade Commission in enforcing federal statutes. That review should
include a determination as to whether the board needs more authonty or resources to
regulate collection agencies effectively and resolve all complaints within a reasonable
timeframe,

If a full evaluation of the Office of the Commissioner of Financial Regulation 1s not

pursued, an independent full evaluation of the State Collection Agency Licensing Board should
pursue the same issues identified above.
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Preliminary Evaluation of the
State Board of Pilots

Recommendations: Waive from Full Evaluation
Extend Termination Date by Nine Years to July 1, 2022

Require Follow-up Report by October 1, 2010

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known
as “sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legisiative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The State Board of Pilots was not scheduled for a preliminary evaluation under statute
until 2010; however, DLS accelerated the review process for this board — along with several
others — to more evenly disiribute the number of evaluations conducted over the next few
interims. The State Board of Pilots last underwent 2 full evaluation as part of sunset review in
2001. The 2001 full evaluation found that the board is effective at ensuring the safe passage of
ships through the Chesapeake Bay and Chesapeake and Delaware (C&D) Canal by licensing
pilots to perform pilotage and that continued regulation of pilotage is necessary to ensure public
safety. However, the evaluation also concluded that the board needed to revise severa) statutory
funding provisions, develop a betier methodology for determining the appropriate number of
licensed pilots, formally adopt regulations regarding oversight of pilot work rules, and create a
more comprehensive database containing specified data. DLS recommended an extension of the
board’s termination date to July 1, 2013. Chapter 523 of 2002 extended the termination date to
July 1, 2013, and required the board to report on its progress implementing recommendations of
the 2001 evaluation. The board submitted the required progress report in October 2002.

In conducting this preliminary evaluation, DLS staff reviewed minutes from board
meetings for the past four years, incident and complaint data, statute and regulations pertaining

Prepared by: Amanda VM. Mock e Department of Legislative Services » Office of Policy Analysis
Dccember 2009
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2 Preliminary Evaluation of the State Board of Pilors

to pilotage in the State of Maryland, the prior full sunset reviews of the board, the board’s
October 2002 report 1o committeces of the General Assembly, and the board’s licensing and
financial data. In addition, DLS staff interviewed the president of the Association of Maryland
Pilots, the board’s acting executive director, the board president, and other staff. Finally,
DLS staff observed a State bay pilot operating a cargo vessel from the Port of Baltimore through
the C&D Canal.

The State Board of Pilots and the Association of Maryland Pilots reviewed a drafi of this
preliminary evaluation and provided the wntten comments attached at the end of this document
as Appendix 1. Approprate factual corrections and clarifications have been made throughout
the document; therefore, references in board comments may not reflect the final version of the

Teport.

Regulation of the Marine Pilotage Profession

Pilotage is the act of guiding a marine vessel by a person who is licensed to conduct the
ship into or out of port or through dangerous water. Oversight of the profession is maintained
through federal and State regulation. Federal law states that “...pilots in the bays, nvers,
harbors, and ports of the United States shall be regulated only in conformity with the laws of the
States.”” Maryland law in turn requires that each “...Amernican vessel engaged in foreign trade
and each foreign vessel shall employ a licensed pilot to pilot the vessel when it is underway on
the navigable waters of the State, including when the vessel is towing or being towed by another
vessel.” American vessels involved in coastwise, as opposed to foreign, trade are required to
have federally licensed pilots. The U.S. Court of Appeals for the Second Circuit describes this
division of responsibility in Interport Pilots Agency, Inc. v. Sammis as ... Congress has
preempted state regulation of pilotage only with respect to vessels on the Great Lakes ... and
American flag vesscls sailing between American ports (‘“coastwise vessels™). Thus, the states
have authority over the pilotage of all Amencan vessels sailing under register, that is, engaged in
foreign trade, and all foreign flag vessels ...”

[n Maryland, pilotage 1s accomplished by pilots who are licensed by the State Board of
Pilots and who are members of the Association of Maryland Pilots. The State regulates pilotage
while the association manages the day-lo-day implementation of pilotage services. As of
July 2009, 65 individuals were licensed by the State to provide pilotage for the Port of Baltimore
and other ports in the State. Most vessel movements in the State occur between the Port of
Baltimore and the Chesapeake Bay entrance at Cape Henry, Virginia, the single longest pilot
route in the United States at approximately 150 miles, or between the Port of Baltimore and
Chesapeake City on the C&D Canal.
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Preliminary Evaluation of the Srate Board of Pilols 3
Responsibilities and Structure of the State Board of Pilots

The State Board of Pilots has been in existence for over 200 years, and its priorities and
Jegislattve mandate remain largely the same today as when the board was first established: to
provide safety in navigation of Maryland’s commercial waterways in the interests of the ships,
the citizens of the State, and the environment. Specifically, the board’s responsibilities include:

° licensing pilots at four different levels;

° collecting licensing fees;

o majntaining continuing education credentials of pilots;

° selecting individuals to become pilots-in-training and approving training programs;

° maintaining oversight of all incidents involving a pilot and disciplining pilots as
necessary; and

o approving pilot work rules.

The State Board of Pilots consists of nine members appointed for two-year terms by the
Govemor, including the president of the association; three retired or Jicensed pilots with at least
five years' experience providing pilotage; one consumer member; two members of the steamship
industry who actively employ pilots; one representative of the ship docking tugboat industry in
the Port of Baltimore; and the Secretary of Labor, Licensing, and Regulation or a designee of the
Secretary. At this time, the board receives direct support from several Department of Labor,
Licensing, and Regulation (DLLR) staff, DLLR advises that the board’s executive director, who
dedicated part of his time to the board, is on permanent disability leave, but there are plans to
hire a new individua) for this position. The executive director’s responsibilities have been
assumed by existing staff, which has resulted in additional strain on already limited resources.
The board’s acting executive director dedicates approximately 5% to 10% of her time to the
board, with the remainder of her time dedicated to staffing five other DLLR boards. Other
DLLR staff provides direct support by taking board meeting minutes and peniodically reviewing
pilot-in-training applications. Furthermore, additional DLLR staff provides indirect support to
the board, which includes legal, information technology, budgeting, and personne! services.

To fulfill its various duties, the board has four committees. The incident committee
reviews all incidents and complaints and makes recommendations to the full board on the
disposition of each matter. The qualification committee evaluates pilot performance in order to
make licensing recommendations to the full board. The committee on work rules evaluates work
rules approved by the association that affect the safe operation of vessels by pilots and makes
recommendations to the full board. The selection committee makes selections for the list of
qualified applicants for the position of pilot-in-training.
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4 Preliniinary Evaluation of the State Board of Pilots

The board has no authority over rates for pilotage services; rate setting has been handled
by the Public Service Commission since 1984,

Association of Maryland Pilots

All pilots licensed by the State Board of Pilots are also members of the Association of
Maryland Pilots, founded in 1852. A board of supervisors consisting of a president, first vice
president, second vice president, treasurer, harbor list representative, and secretary administers
the pilots’ association. Pilots act as independent contractors in providing their services as
State-licensed pilots. The association acts as a collection agent for the pilots, collecting fees
from shipping lines and disbursing these fees to the association members after covering expenses
and making other required payments. Payments must be made to specified inactive pilots and to
the Maintenance and Replacement Fund for the replacement and repair of the association’s major
equipment.  The association also has responsibility for developing and implementing
pilot-in-training programs, proposing work rules, and recommending candidates for licensure to
the board.

In addition to the roles described above, the association provides the actual service of
pilotage by maintaining pilot work rotation schedules. The association assigns pilots to ships
entering or leaving the port in accordance with approved work rules and shipping agents’
requests for service. The association’s work rules, as administered by the association’s
dispatchers, establish a rotation schedule so that each pilot 1s subject to approximately the same
workload. The association also makes arrangements for transporting pilots to and from vessels
and maintains pilot transfer stations and other capital equipment in Maryland at Solomons Island
(Mid-Bay Station), Annapolis, Chesapeake City, Dundalk Marine Terminal, and the Baltimore
headquarters office, and in Virginia at Cape Henry. The association includes all
pilots-in-training and active pilots as well as approximately 50 full- and part-time employees.

Recent Trends and Developments

Statutory Changes Affecting the Board Since the 2001 Sunset Review

Since the full sunset evaluation in 2001, several statutory changes have affected board
operations. As shown in Exhibit I, Chapter 523 of 2002 extended the termination date of the
board to July 1, 2013, clanfied the board’s funding, and changed several fiscal practices.
Additional significant changes occurred in response to Chapter 520 of 2004, which expanded the
definition of pilotage to include the docking and undocking of vessels and transferred the State
Board of Docking Masters’ functions and duties to the State Board of Pilots.
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Preliminary Evaluation of the State Board of Pilots 5

Exhibit |

Major Legislative Changes Since the 2001 Sunset Evaluation

Extends termination date by 10 years to July I, 2013.

Clarifies that the board is general funded and requires that board revenues be
deposited into the general fund.

Modifies eligibility for inactive pilot payments.

Codifies specified fiscal practices carried out by the Association of
Maryland Pilots and requires the association to submit annual financial
audits conceming payments to pilots and payments from the Maintenance
and Replacement Fund.

Year Chapter Change
2002 523
2004 520

Abolishes the State Board of Docking Masters, transfers its regulatory
authority to the State Board of Pilots, and expands the definition of pilotage
to include the docking and undocking of vessels.

Expands and makes more stringent the qualifications for pilots-in-training.

Adds an incident committee to the board with the authority to review
complaints and recommend the disposition of each complaint.

Changes the date on which licenses expire to two years after issuance.
Expands the grounds for taking disciplinary action against licensecs.
Bars licensed pilots from participating in job actions or strikes.

Replaces one of the two consumer representatives on the board with a
representative of the ship docking tugboat industry.

Defines situations in which a conflict of interest exists for pilots and
prohibits licensed pilots from engaging in such conduct.

Source: Laws of Maryland
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6 Preliminary Evaluation of the State Board of Pilots

Merger with the State Board of Docking Masters Implemented

Docking services involve tug boat-assisted berthing and unberthing of a vessel, or
shifting a vessel within a port. Prior to 2000, docking masters were not subject to State licensing
requirements, and accountability in the event of a docking incident was not clearly defined.
Chapter 509 of 2000 established the State Board of Docking Masters to assume regulatory
authority governing and licensing docking masters; ensure the safety of docking services; and
maintain a list of all licensees. Four years later, in accordance with Chapter 520 of 2004, the
functions and duties of the State Board of Docking Masters were transferred to the State Board
of Pilots. As a result of this merger, 10 docking masters became unlimited licensed pilots, but
their piloting authority only extends to before, during, and after docking or undocking of vessels
with the assistance of tugboats in the various Maryland ports and navigating vessels without
tugboats in the Port of Baltimore.

The board advises that its assumption of State Board of Docking Masters responsibilittes
went smoothly. The board clarified, in regulations, the training and experience requirements for
a ptlot to perform docking maneuvers and the authority of individuals who held docking master
licenses prior to October 1, 2004, to pilot vessels in specified areas. As of September 2009,
10 individuals who were previously licensed docking masters are serving as pilots with the
authonty to performn docking maneuvers and shift vessels only within specified areas. Also,
docking requirements were added to the association’s pilot-in-training program to ensure that all
new pilots are qualified to perform all docking and piloting assignments. In addition, five of the
traditional bay pilots have now been cross trained and approved by the board to perform harbor
work. In the future, the board may be required to establish training and experience requirements
for previously licensed docking masters to perform all the tasks of an unlimited licensed pilot.

Pilot Licensing Trends: New Unlimited Licensed Pilots Anticipated

The board licenses and oversees a relatively small population. As illustrated in
Exhibit 2, there were 65 pilots with licenses at the end of fiscal 2009. Licenses must be renewed
every two years, and the term of licensure begins on the date of issuance. When a limited
licensed pilot is approved for a higher draft license, which usually occurs in a year, DLLR
recodes their license to the higher draft license level and no longer tracks the lower draft license,
even though it is in effect for two years. Therefore, several of the 65 licensees in June 2009 may
have had a second license as well, but DLLR does not track this information,
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Preliminary Evaluation of the State Board of Pilots 7

Exhibit 2
Pilot License Categories and Fees
Pilots with

Licenses as Scope of

Tvpe of License of June 2009  Fee  License Requirements

Unlimited License — 53 $600  Vesselsof any Meet licensing

New or Renewal draft requirements of 37-foot
draft limited licensure for
one year

37-foot Draft Limited 4 $300  Vessels not Meet licensing

License - New or exceeding requirements of 34-foot

Renewal 37-foot draft draft limited licensure for
one year

34-foot Draft Limited 3 $300  Vessels not Meet licensing

License — New or exceeding requirements of 28-foot

Renewal 34-foot draft draft limited licensure for
one year

28-foot Draft Limited 5 3200  Vesscls not Serve as a pilot-in-training

License — New or exceeding under unlimited licensed

Renewal 28-foot draft plots for two years prior
to issuance of 28-foot
draft limited license

Total 65

Source: State Board of Pilots and Laws of Maryland

The total number of licensees at the end of each fiscal year has shifted between 59 and 69
over the past six years, as iltustrated in Exhibit 3. However, therc have been significant shifts
within the types of licensees. Between fiscal 2007 and 2008 unlimited licenses decreased by
20%, from 65 to 52 licenses. Also, while there were no limited licensed pilots in fiscal 2006,
12 limited Jicenses were granted in fiscal 2009. These licensing trends are the result of a number
of pilots retiring as well as the board accepting new pilots-in-training every year for the past six
years (fiscal 2004 through 2008). In recent years new pilots have been moving through the
five-year training period that involves two years as a pilot-in-training and at least three years
with a Iimited licensed pilot. These shifts in the total number and type of licenses have resulted
in fewer unlimited licensed pilots being available and an increase in the workload associated
with selecting and instructing pilots-in-training.
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8 Preliminary Evaluation of the State Board of Pilots

Exhibit 3
Total Number of Pilot Licenses
Fiscal 2004-2009

FY 2004 FY 2005 FY2006 FY2007 FY22008 FY 2009

Unbmited License 68 69 63 65 52 33
37-foot Draft Limited 0 0 0 0 0 4
License
34-foot Draft Limited 0 0 0 0 4 3
License
28-foot Drafi Limited 0 0 0 4 3 5
License
Total 68 69 63 69 59 65

Source: State Board of Pilots

Expand State Licensing Requirements to Require Federal License

Prior to obtaining an unlimited license, individuals must complete a2 rigorous two-year
pilot-in-training program and a three-year limited license training program. To qualify as a
pilot-in-training, an applicant must (1) be at least 21 years old; (2) provide the board with proof
of recent satisfactory completion of the physical requirements for a first-class pilot license, as
determined by the U.S. Coast Guard; (3) agrec to participate in a U.S. Coast Guard-approved
random drug testing program; (4) pass any mental or physical examination that the board
requires to venify that the applicant i1s mentally and physically capable of providing pilotage; and
(5) have one or more of the following maritime credentials:

° a degree from a four-year course of study at an accredited maritime institution acceptable
to the board, and a current license as third mate, or greater grade, of steam and motor
vessels, any gross tons upon oceans;

® a current license as a master of steam and motor vessels, any gross tons upon oceans, that
is issued by the U.S. Coast Guard and that contains an appropriate radar endorscment; or

o a minimum of five years’ experience in the maritime industry working on vessels in the
deck department as a licensed master or mate on tugs or inspected vessels, of which at
least two years’ experience must be as (he master of a ship-assist harbor tug,
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Preliminary Evaluation of the State Board of Pilots 9

Upon completion of the five-year training perod, the association may recommend that a
pilot be promoted to an unlimited licensed pilot. To obtain limited and unlimited pilot licenses,
applicants must demonstrate 10 the satisfaction of the board by the actual observation of
demonstrated performance that the individual possesses sufficient ability, skill, and experience.
The board must consider recommendations of the qualification committee, the length of time spent
piloting vessels, the number of vessels piloted, the pilotage routes, and other licenses obtained.

At this time, State licensing requirements do not reguire that pilots maintain a U.S. Coast
Guard license. Federal licenses are required by the State only to qualify as a pilot-in-traming.
Recently, the U.S. Coast Guard determined that a Maryland pilot had been opcrating without a
federal license for over a year. This incident raises concerns about the need to strengthen the link
between State and federal licensing to ensure that all pilots mainiain the same mimimum
credentials. Occasionally Maryland pilots guide vessels engaged in coastwise trade; a federal
license is required for such assignments. Consideration should be given to making State pilot
licenses contingent upon a valid federal pilot license. In October 2009, the board agreed to
propose regulations that require each licensed pilot to maintain an active U.S. Coast Guard license,
If approved, these regulations should address this concern.

In accordance with State statute, the board must seal each license it issues with its official
seal. However, the board does not have a seal at this time, and the need for a seal is not clear.
Therefore, consideration should be given to deleting this seemingly outdated statutory requirement.

Steady Pilot Incident and Complaint Rates, but Hefty Litigation Demands

Pilot incidents involve collisions, groundings, mechanical/equipment failure, fatalities,
unsafe conduct, and substantial property damage. A licensed pilot involved in an incident must
report the incident 1o the U.S. Coast Guard and submit a wntten report to the board within seven
calendar days, detailing factually what happened and the actions taken by the ptlot. The board’s
incident committee 1$ responsible for investigating incidents and complaints and making
recommendations to the full board on the disposition of each matter. The board reviews the
recommendation and determines whether to close the incident without action, conduct 2 more
extensive investigation, or take disciplinary action. Disciplinary action may range from issuance
of a fine to suspension or revocation of a pilotage license.

The number of incidents brought to the board on an annual basis is low and has not
changed significantly in recent years, as illustrated in Exhibit 4. Between 2004 and 2009,
approximately half of the incidents involved collisions or allisions (a vessel coming in contact
with a stationary object). In most cases, the U.S. Coast Guard investigated these incidents, no
violation by the pilot was found, and the case was closed. Very few license actions have been
taken against pilots In recent years. The three most recent license actions involved a November
2004 incident that was recently addressed by the Court of Special Appeals and is described in
greater detail below, a February 2007 incident that resulted in a pilot retiring, and an April 2007
incident that was resolved through a special meeting with the pilot.
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10 Preliminary Evaluation of the State Board of Pilots

Exhibit 4
Pilot Incidents and Disciplinary Responses
Calendar 2004-2009

2004 2005 2006 2007 2008 2009

Incident Reports:
Mechanical problem or equipment failure 1 0 0 0 ] 0
Collision/Allision 0 2 4 0 ! }
Grounding 1 1 0 ] 0 1
Conduct ] 0 0 0 0 0
Other 0 0 0 2 1 0
Total: 3 3 4 3 3 2
Action Taken:
No violation found 2 3 4 l 3 |
License actions taken 1 0 0 2 0 0
Still under investigation 0 0 0 0 0 1

Note: The 2009 incidents reflect only the eight-month period of January throngh August.

Source: State Board of Pilots

Unlike incidents, complaints involve issues such as allegations of unprofessional conduct
by a pilot, unsafe docking by a pilot, and conflict of interest. Exhibit 5 illustrates the number of
complaints received in 2005 through 2009 and board actions taken on these complaints. The
board has received a modest number of annual complaints, and the vast majority of the
complaints result in a finding of no violation or insufficient evidence.

The board has recently seen an increase in the volume of litigation, and associated costs,
as a result of two particular matters. One was a disciplinary case against a licensed pilot, which
was appealed by the licensee from the board to the circuit court, and then by the board to the
Court of Special Appeals. That court recently upheld the board’s decision which found that the
licensee had acted with the intent to benefit his family’s tug assist company in violation of the
statutory code of cthics provisions. That same licensed pilot and his family’s tug-assist company
have filed a civil sujt in the Circuit Court for Baltimore City against the State of Maryland, the
board, and the Association of Maryland Pilots and several of its members. The claims against
the State challenge the statutory scheme to regulate pilots and seek $5.0 million in compensatory
damages. Defense of this lawsuit has and will continue to require a substantial amount of time
on the part of the Office of the Attorney General as well as the out-of-pocket costs associated
with a vigorously contested civil case.
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Exhibit 5
Complaint Volume and Disposition
Calendar 2005-2009

2005 2006 2007 008 2009
Complaints Filed 5 4 0 2 1
Disposition of Complaints
Closed — no viclation 3 | 0 0 0
Closed — insufficient evidence 2 1 0 1 0
Wamning issued 0 1 0 0 0
Under review 0 | 0 1 1

Note: The 2009 incidents reflect only the eight-month period of January through August.

Source: Slaie Board of Pilots

Total Board-related Expenditures Are Not Clear

The board meets just four times per year and Iicenses only approximately 65 individuals;
conscquently, it has a relatively small budget. The board’s recent fiscal history, as provided by
DLLR, is outhined in Exhibit 6. Board revenues are composed of licensing and pilot application
fees, which are deposited into the general fund. Exhibit 6 illustrates that the board still receives
the majority of its licensing revenue every two years, the artifact of a provision repealed in 2004
requinng that licenses expire in May of even numbered years, and that average biennial licensing
revenues have not fluctuated significantly. Board expenditures, which are generally attributed
and not necessarily charged and budgeted, are divided into direct, indirect, and direct legal costs.
The board’s minimal direct costs are coded primarily as contractual service costs. The indirect
costs, which were first uniformly calculated by DLLR in fiscal 2005, reflect general assistance
provided by DLLR’s departmental and division-level staff, including budgeting, information
technology, telephone center, and personnel services. Direct legal expenditures, which DLLR
began discretely tracking in fiscal 2009, reflect legal services provided by the Office of the
Attorney General. The board’s expenditures decreased significantly between fiscal 2004 and
2008, but then increased significantly in fiscal 2009 when DLLR began tracking legal service
costs. These expenditure trends are difficult to evaluate, as explained below.

Overall, DLLR’s method of tracking the board’s expenditures fails to account for
significant costs and thus provides an incomplete picture of board operations. For example, the
board’s expenditures do not account for DLLR’s personnel costs associated with staffing the
board or periodic investigation of pilot incidents, when required by the Attomey General and not
completed by the Coast Guard. Furthermore, since DLLR’s methodology for calculating indirect
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12 Preliminary Evaluation of the Stare Board of Pilots

costs 1s based on personnel costs and the board’s personnel costs are not tracked as direct labor,
the board’s indirect costs have been zero in recent years. Since all of the board’s costs are not
tracked, 1t is difficult to determine whether adequate resources are being dedicated to fulfilling
the board’s responsibilities. Furthermore, it is difficult to determine the extent to which, or
whether, licensing revenue exceeds board expenditures.

Exhibit 6
Fiscal History of the State Board of Pilots
Fiscal 2004-2009

FY 2004 FY 2005 FY 2006 FY2007 FY2008 FY 2009

Total Revenues $37,306 $2,160 $37,702 $3,856  §$33,950 $4,313
Total Costs $13,039  $14,104  $6,896 $6,135 $4,153 $38,693
Direct 13,039 12,779 6,133 6,133 4,153 4,387
Legal* - - - - - 34,306
Indirect** - 1,325 763 2 0 0
Surplus/(Gap) §24,267 ($11,944) §30,806  (§2,279)  $29,797 ($34,380)
Biennial Basis - §12,323 - §28,527 - (84,583)

*DLLR began tracking legal resources dedicated 1o the board 1n fiscal 2009.
**DLLR began uniformly tracking indirect costs in fiscal 2005.
Note: Prior to October 2004, all licenses expired in May of even-numbered years.

Source: Department of Labor, Licensing, and Regulation

Application and Licensing Fees Could Increase

There have been few changes in the fees associated with pilot-in-training applications and
pilot licenses in recent years. The current pilot-in-training application fee of $25 has been 1n effect
for over 25 years. As described earlier, limited and unlimited licenses range from $200 for a
28-foot draft limited Jicense to $600 for an unlimited license. These licensing fees have not
changed since the 37-foot drafi license was introduced in 1996. Given the State’s continumng fiscal
cnisis and the likelihood that board-related expenditures may be significantly greater than currently
attributed, consideration should be given to adjusting these fees to reflect inflation and cover the
board’s operating costs.
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Preliminary Evaluation of the State Board of Pilots 13
2001 Sunset Evaluation Recommendations Addressed in Part

Legislative Services’ 2001 full evaluation of the board contained many statutory and
programmatic recommendations. The statutory recommendations were largely implemented by
Chapter 523 of 2002, as previously described. The status of the board’s implementation of each
of the programmatic recommendations 1s described below.

L The State Board of Pilots should report to the General Assembly by
October 1, 2002, on the development of a methodology for dectermining the
appropriate number of licensed pilots to ensure reliable pilotage service, including
the source of future Port of Baltimore vessel call information, pilot complement, and
future actions to be taken by the board to monitor this information.

The board submitted a report in October 2002 describing several factors that would
inform a methodology for determining an appropriate pilot complement in the future. The
relevant factors identified in this report included the current length of service and age of pilots,
planned retirements, current and potential work rules, the length and timing of most pilot tnps,
and vessel traffic and cargo tonnage trends. In the report, the board promiscd to create a
monitoring process that involved data gathering on a three- to six-month basis and semiannual
reports.

The board now monitors pilot complement data at every board meeting but has no formal
process for forecasting vessel activity. The association has developed a series of charts that track
vessel arrivals, vessel shifts within the harbor, pilots’ years of service, pilot ages, planned pilot
retirements, and total foreign cargo tonnage. The board has not developed a detailed, consistent
methodology for determining the most appropriate pilot complement. However, the board does
consider the data described above and has a proposed pilot complement table that tracks the
number of licenses, pilots-in-training, and inactive pilots during the five previous years and five
years into the future. This table is periodically adjusted to reflect new information and informal
estimates of future vessel activity. Since formal forecasts of vessel activity are still not available,
maintaining an appropriate pilot complement remains more of an inexact art than a defined
methodology.

L The State Board of Pilots should formally adopt regulations regarding oversight of
pilet work rules, including hours of service and required rest periods. The board
should regularly review the association's work rules.

In 2003, regulations were adopted that established a committee on work rules, composed
of three board members. The committee was given responsibility for evaluating work rules
approved by the association that affect the safe operation of vessels by pilots and making
recommendations to the full board. The board must approve safcty-related work rules before
they may go into effect. Safety-related work rules have not been proposed or considered since
2006. In 2006, the board approved three work rules that clarified policies concerning trading
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ahead for pilotage assignments, the minimum number of pilots for large draft vessels, and the
definition of a pilotage assignment.

In May 2009, the association completed a book that documents all work rules, not just
those affecting pilot safety, that are in effect. The association advises that it intends to
peniodically update this work rule book in the future. In October 2009, the board agreed to
propose regulations that would require the association to submit all proposed changes in work
rules that affect pilot list administration, appointments, assignment intervals, or relief pilots to
the board’s committee on work rules. The committee on work rules would then determine
whether any of the proposed changes affect safe operations of vessels by Maryland pilots, and,
if s0, would identify actions that should be taken and make recommendations to the full board
for its consideration.

® The State Board of Pilots should develop a more comprehensive database to include
such information as incidents by type, resolution of incidents, licenses issued,
licenses revoked or suspended, license terms, and applications received in addition
to pilot continuing education credits.

Due to the board’s small size, it continues 1o receive limited staffing support and thus has
limited recordkeeping capacity. Nevertheless, the board has made some improvements to its
recordkeeping practices since 2001. Upon recent request, board staff was able to provide board
mecting minutes, basic historical information about the number of licenses as well as a brief
description of past incidents and complaints. The board has also developed more standardized
and professional processes and records for sclection of pilots-in-training. However, the board
still does not actively track compliance with continuing education requirements. In addition, the
board continues to rely upon the association to track other relevant trend information, such as
port cargo trends and pilot work rules. Finally, much of information on the board’s web site has
not been updated since 2006, and it does not reflect some important changes to the two-year
licensing period. Therefore, while some improvements have been made, the board has not
addressed all the previously identified recordkeeping weaknesses.

Trends and Developments Impacting Pilotage in the Future

Over the next 10 years, several trends and developments may have a significant impact
on pilotage in Maryland.

Sharp Decrease in Vessel Calls

While the number of vessels arriving in the Port of Baltimore remained steady from 2004
through 2008, there has been a dramatic reduction in year-to-date figures for 2009. As illustrated
in Exhibit 7, vessel arrivals decreased by 249 vessels, or 18%, when the first eight months of
2009 are compared to the same period in 2008. According to the association, the reduction in
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ship calls has led to a 15% to 20% reduction in the piloting workload over the past year. If this
trend continues, the board may be required to adjust its pilot recruitment efforts.

Exhibit 7

Vessel Arrivals
Calendar 2004-2009
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Note: This information is current as of August 31, 2009.

Source: Association of Maryland Pilots

Vessel Draft Continues to Increase Over Time

According to the Maryland Port Authority (MPA) and the association, there has been a
steady increase in the averapge draft of vessels traveling the Chesapeake Bay. As a result,
pilotage opportunities for limited licensed pilots have decreased and the demand on unlimited
licensed pilot’s services has increased. This trend has made it increasingly difficult to provide
limited licensed pilots with adequate experience. It has been over 25 years since the minimum
draft associated with a license was updated; in 1984 the minimum license draft was increased
from 17 feet to 28 feet. At the June 2009 board meeling, the board approved a motion to pursue
legislation that increases the drafi levels associated with each of the three limited licenses. Under
the proposal, the 28-foot draft license becomes a 32-foot draft license, the 34-foot draft liccnse
becomes a 36-foot drafi license, and the 37-foot draft license becomes a 40-foot draft license.
Since a pilot-in-training must be accompanied by an unlimited licensed pilot on all trips during
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their first two years, they gain experience with a varicty of vessel types and sizes. Therefore, the
association advises that no changes to the pilot training program would be required if the licensing
draft levels are adjusted.

Port Infrastructure Expansion Anticipated

While the pilotage workload has decreased over the past year, expansion efforts at the
Panama Canal and the Port of Baltimore may prompt a significant pilotage workload increase in
the future. Efforts are underway at the Panama Canal to construct a new set of locks to double
capacily to permit additional traffic and wider vessels. MPA and the Panama Canal Authority
finalized a memorandum of understanding agreement in June 2009 that seeks 10 increase economic
growth and commercial activity between the two entities. MPA is exploring the use of a
public-private partnership to operate Seagirt Marine Terminal and fund a 50-foot berth and other
significant infrastructure improvements at the terminal. MPA plans to have that 50-foot berth in
operation when the Panama Canal expansion project is completed in 2014. The Port of Baltimore
is currently one of only two U.S. East Coast ports with a 50-foot channel.

Association Financial Audits Not Evalaated

Since the Association of Maryland Pilots has primary responsibility for pilotage
operations, it manages significant financial responsibilities. In 2008, the association managed
$33.0 million in pilotage income as well as the Maintenance and Replacement Fund, which had
net assets of $359,717. In accordance with statute, the association is required to submit annual
financial audit information about payments to pilots and the Maintenance and Replacement Fund
to the board. The association has complied with this auditing requirement in recent years.
Furthermore, the board is required to keep copies of these financial audits. There are no
statutory or regulatory provisions requiring a formal review or assessment of the association’s
audit documents upon submission. To date, an assessment or review has not been conducted by

DLLR or the board.

In light of the association’s significant fiscal responsibilities, close review of its annual
audit information is merited. It is possible that a basic assessment of the audit documents could
be completed by DLLR budget and fiscal services staff. A periodic analysis of the audit
documents may improve the board’s understanding of the association’s operations, resuit n
better information about pilotage operations for board decision making, and help the association
justify any financial challenges and operational needs.

Compliance with Centinuing Education Requirements Not Ensured
In accordance with regulations, unlimited licensed pilots are required to complete

board-approved courses in specified fields and provide the board with a certification of satisfactory
completion of the courses, on a form approved by the board, within a six-month period. These

a0



Preliminary Evaluation of the State Board of Pilots 17

courses must be complcted every five years. Currently, the association, not the board, notifies
pilots of continuing education requirement deadlines and maintains continuing education records
submitted by pilots. The board does not have an approved form or process for tracking and
certifying pilot completion of the continuing education courses. Furthermore, the board has not
sought to ensure pilot compliance with these continuing education requirements nor does it have
clear statutory authority to enforce this requirement.

The five-year framework for completing pilot continuing education requirements was
established in an attempt to align State and federal requirements. State regulations require
completion of the four courses *“... by May 1, 1998, and every S-year period afier that...”. Federal
pilot licenses require completion of one of these courses (radar operations) every five years. By
aligning the time periods associated with the two sets of requirements, pilots may count their
federally required course toward the State requirements. However, pilots currently do not adhere
to the State’s May | deadlines. In practice, the association advises that pilots simply complete
each renewa) course within five years of completing the course previously. While this approach
ensures that each pilot has a full five years to comply with the requirement, having unique
deadlines for each pilot makes it difficult to track compliance. Therefore, while a five-year cycle
may be reasonable, consideration should be given to modifying current regulation to replace the
specified May 1 completion dates with a more flexible approach that reflects current practice. In
October 2009, the board agreed to propose regulations that would replace the May | deadline with
a general requirement that the courses be completed once every five years.

Recommendations

State regulation of pilotage is required by federal statute and clearly neccssary to ensure
the safety of the ships, pilots, citizens of the State, and recreationalists using the bay or living
along the transit routes of ocean vessels. The State Board ot Pilofs appears to be a well-run and
professional entity. The board has made many improvements since the 2001 full evaluation and
appears well positioned to meet piloting needs in the future. Consequently, the Department of
Legislative Services recommends that the Legislative Policy Committee waive the State
Board of Pilots from f{ull evaluation and that legislation be enacted to extend its
termination date by nine years to July 1, 2022. However, several ongoing and emerging
concemms about the board’s current licensing requirements, expenditures, recordkeeping
practices, and monitoring and enforcement efforts should be addressed.

Therefore, the Department of Legislative Services aiso recommends that the
Department of Labor, Licensing, and Regulation, in collaboration with the State Board of
Pilots, submit a follow-up report to the Senate Education, Health, and Environmental
Affairs Committee and the House Economic Matters Committee by October 1, 2010,
detailing the steps that have been taken to:

® determine whether additional requirements, such as a federal pilot license, should
be a requirement for State pilot licensing;
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improve DLLR’s accounting of board-related expenditures when staff are shared
among several boards to ensure the majority of board-related costs, including
personncl, are tracked;

increase the pilot-in-training application and licensing fees to reflect inflation and
help offsct board expenses;

revise the draft levels associated with licenses in response to overall increases in
vessel draft;

develop statutory, regulatory, or other provisions to ensure adequate review and
evaluation of the association’s annual audits; and

improve the tracking of, and ensure compliance with, pilot continuing education
requirements.
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December 1, 2009

Ms. Jennifer B. Chasse

Senior Policy Analyst

Office of Policy Analysis
Department of Legislative Services
90 State Circle

Annapolis, Maryland 21401-1991

Dear Ms. Chasse:

The Department of Labor, Licensing and Regulation (DLLR) has recetved the draft
report of the preliminary evaluation of the State Board of Pilots (Board). We appreciate the time
and attention that was spent reviewing the Board's operations.

We are pleased thal the cvaluation found that found that the Board is fulfilling its
statutory dutics and has recomrnended that the Legislative Policy Committee waive he Board
from full evaluation and (hat legislation be enacted lo extend the Board’s termination date by 11
years lo July }, 2022.

After review, we have found the following factual errors/discrepancies:
Regulation of the Marinc Pilotage Profession — Page 2

Al the end of the sccond paragraph of this seclion, il may be appropriate to mention that
State-licensed pilots also provide pilotage for the docking, undocking, and shifting of vessels in
the Port of Baltimore and other perts in the State of Maryland.

Responsibilitics and Structure of the Stafe Board of Pilots — Pages 2 and 3

In the second-to-last paragraph in this section, the report states that the Board has three
work commtiees. There are actually four committees of the Board. The fourth committee is the
Selection Commitice, which makes selections for the list of qualified applicants for the position
of pilot-in-training. The term “work committees™ is not one used by the Board. They are
generally referred (o simply as committees of the Board. One function of the qualification
commitlee is listed as “develops model training programs.” In fact the board has not found it
necessary to cary out this part of the authority given by regulation. We suggesl that the sentence
state “'The qualification commillee evaluates pilot performance in order (o make licensing
recommendations to the full board.”

Association of Maryland Pilots - Page 4

Referencing the seccong sentence of the first paragraph of this seclicn, the Board of
Supervisors presently consists of the president, first vice president, second vice president,
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treasurer, harbor list representative, and secretary; “harbor list representative®” should be
substituted for “unfimited licensed pilot™ 1n this senlence.

In the sccond paragraph of (his section, the third and fourth sentences do not accurately
reflect (he Association’s system. We suggest those sentences be amended to read as follows:

The Association's Work Rules, as administered by the Association’s dispatchers,
establish the rotation schedule so that each pilot is subject to approximately the
same workload. The Association also makes arrangements for transporting pilots
to and {rom vessels and maintains pilot transfer stations and other capital
equipment in Maryland at Solomons Island (Mid-Bay Station), Annapalis,
Chesapeake City, Dundalk Marine Terminal, and the Baltimore headquarters
office, and in Virginia at Cape Henry.

The last sentence of the paragraph should refer to “pilots-in-training”, rather than
“apprentice’ pilots.

Recen( Trends and Developments — Page 4
Statutory Changes Affecting the Board Since the 2001 Sunset Review

In Exhibit 1 (page 5), it should be mentioned that the 2004 legislative changes included
the addition of a conflict of interest provision.

Merger with the State Board of Dacking Masters Implemented

Al the end of the first paragraph of this sub-section, on page 6, we suggest that the last
sentence be modified (o read as follows: “As a result of this merger, 10 docking masters became
unlimited licensed pilots, but their piloting authority only extends (o before, during, and after
docking or undocking of vessels with the assistance of tugboals in the various Maryland ports and
navigating vessels without tugboats in the Port of Balomore.

In the second paragraph of this sub-section, we suggest that the werds “only within the
port” be deleted at the end of the third sentence, as the docking pilats perform work al locations
other than the Port of Baltimore, e.g., at Pincy Point and Cove Point. We suggest adding a
scntence here that says, “In addition, 5 of the Iraditional bay pilots have now been cross trained
and approved by the Board to perform harbor work.”

Pilot Licensing Trends: New Unlimited Licensed Pilots Anticipated

In the last paragraph of this sub-scciion, at the botiom of page 7, in the second-to-last
sentcnce, “'an apprentice” should be changed to “a pilot-in-training” and “‘with a hmited pilot
license” should be changed (o “as a limited licensed pilot.” The term “‘apprentice” also needs to
be replaced with “pilot-in-training™ in Exhibit 2, requirements for the 28-foot limited license.
Wilh respect to the last sentence in this paragraph, while the shifts in the total number and types
of licenses have resulted in fewer unlimiled licensed pilots, the temporary reduction in the
number of unlimited licensed pilots has been compensated for by an increase in the number of
limited licensed pilots. Additionally, the Board is not aware of any measurable incrcase in the
workload associated with selecting and instructing pilots-in-training.

Expand State Licensing Requirements to Require Federal License
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In the second full paragraph of this sub-scction, at the top of page 9, we suggest that the
word “senior” in (he tirst senlence should be replaced by “unlimyted licensed™ and that (he words
“and be issued an unlimited license” should be deleled. We note that the Board approved a
proposed regulation at its October 2009 meeting that would require each licensed pilot to
maintain an active United States Coast Guard hcense.

Steady Pilot Incident and Complaint Rates, but Hefty Litigation Demands

In the second paragraph of this section, second sentence, the more correct statement is
thal approximately half of the incidents involved “collisions or allisions (a vessel coming in
contact with a stationary object)”. The same change is suggested for Exhibit 4 on page 10, (In
fact, there has been only one incident in this lime pertod (hat involved a collision between two
vessels. The other incidents have been allisions (hat occurred while docking or undocking
vessels, or when a vessel came into contact with a navigational buoy.)

Total Board-related Expenditures Are Not Clear

In the third from last senlence in the first paragraph on page 11, there is an indication that there
are legal services provided by DLLR and the Office of the Attormey General. This is incorrect.
All legal services arc provided by the Office of the Attorney General. In Exhibit 6, on page 12, 1t
would make sense to drop a footnote to the F'Y 2009 legal expense to indicate that the civil
lawsuit referred Lo on page 10 was filed at the beginning of FY 2009.

2001 Sunset Evaluation Recommendations Addressed in Part

The last sentence of the first full paragraph on page 14 1s nol accurate. Rather, we
believe this sentence should be replaced by something along the lines of the following: “The
Board revicwed the Association®s Work Rules following the prior sunset review. Pursuanl to
another reccntly proposed regulatory change, the Association will submit to the Committee on
Work Rules “all proposed changes tn the Association’s Work Rules (hat affect pilot list
administration, appointments, assignment intervals, or relief pilots.” The Commuttee on Work
Rules will then determine ‘whether any of the proposed changes affect safe operations of vesscls
by Maryland pilots, and, if s0, what action should be taken on them.® Those changes will then be
referred to the full Board for its consideration.”

Trends and Developments Impacting Pilotage in the Future
Sharp Decrease in Vessel Calls

In the lasl sentence of the firsl paragraph of this sub-section, we suggest that the word
“curtail” might be replaced by the word “adjust” or a similar word 10 ensure flexibility with
regard to recruitment efforts. In fact, according to the Association, the trend of reduced ship calls
seems o have ended, as the number of ship calls in the fall of 2009 was approximately the same
as the number of calls for the same period in 2008.

Association Firancial Audits Not Evaluated
In (he second sentence of the second paragraph, on page 16, there Is a reference 1o

“DLLR finance office staff.” DLLR docs not have a “finance office™ so it is not clear what is
being suggested as an entity to review audit documents. The Board would need to secure
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additional assistance, possibly (hrough a contraclual arrangement, 1o perform this financial review
function.

Compliance with Continuing Education Requirements Not Ensured

We suggest the addition of a senlence at the end of the second paragraph of this section
that would mention the regulations currently proposed by the Board and would say somcthing
along the lines of the following: “This has been addressed in a proposed regulation relating (o the
continuing legal cducation requirements, by which the May 1 completion datc would be replaced
by a requirement that the courses be completed once every five years, withoul a dale specified.”

Proposed Regulations

We have mentioned in three instances regulations proposed by the Board at its October
2009 meeting. The regulations have been transmitted to the AELR Committee, and 1t 15
anticipated that they will be published 1n the Maryland Register by the end of the year. These
regulations directly address (he concemns expressed in the draft report. While we werce unsure
whether it was appropriate (o include them in the evaluation, we thought that they could be
relevant to (he analysis undertaken.

We would like 10 express our appreciation for the candor and professionalism provided
by your office in conducling this review. We look forward to working with the legislative staff
addressing issues that were raised in the report as well as future issue which may anise. If you
office should require addilional informalion or a clarification as to the corrections, please do not
hesitate to contact me at (410) 230-6262.

Sincerely,

Jay Hutchins
Executive Director
Professional Licensing Boards

Cc: Secretary Alex Sanchez
Commissioner Stan Botls
Deputy Commussioner Harry Loleas
Robert B. Schulman, Esquire, Chairman, Board of Pilots
Captain Enc A. Nielsen, President, Association of Maryland Pilots
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Preliminary Evaluation of the
Office of the Commissioner of Financial Regulation and the
Banking Board

Recommendation: Full Evaluation

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known
as “sunset review’ because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is cnacted.
Otherwise, a full evaluation typically is undertaken the following year.

The Office of the Commissioner of Financial Regulation and the Banking Board last
underwent a full evaluation as part of sunset review 1in 2000. Ensuing legistation, Chapter 226 of
2001, extended the termination date of the Office of the Commissioner of Financial Regulation
and the Banking Board from July 1, 2002, to the current termination date of July 1, 2012.
Chapter 226 also required the commissioner to submit annual reports to both the Governor and
the General Assembly.

In conducting this preliminary evaluation, DLS staff interviewed the Commissioner of
Financial Regulation, the deputy commissioner, assistant commissioners, division directors, and
staff; reviewed State statutes and regulations pertaining to the office and the board; and analyzed
documents relating to the office’s finances and licensing, examination, complaint, and
enforcement units.

The office reviewed a draft of this report, and its response is contained in Appendix S.

Appropriate factual corrections and clarifications have been made throughout the document;
therefore, references in office comments may not reflect the final version of the report.

Office of the Commissioner of Financial Regulation

The Office of the Commissioner of Financial Regulation is responsible for licensing and
regulating mortgage lenders, brokers, servicers and onginators, sales finance companies,
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consumer Joan companics, moncy transmitters, check cashers, mstallment loan lenders, credit
reporting agencies, consumer debt collection agencies, and debt management service providers.
The office also regulales and supervises State-chartered financial institutions including State-
chartered banks, credit unions, and- trust companies. Supervision includes penodic on-site
evaluations as well as off-site monitoring programs. The office analyzes financial institutions’
corporate applications for new banks, charter conversions, mergers and acquisitions, affiliates,
new activities, and ncw branches. The office aiso oversees retail credil accounts, reta)
installiment contracts, and credit grantor confracts.

Chapter 326 of 1996 established the office as a budgetary unit of the Department of
Labor, Licensing, and Regulation (DLLR). The office assumed the duties, responsibilities,
avthority, and functions of the Commissioner of Consumer Credit and the State Bank
Commissioner, which were abolished by the aforementioned law. The office is divided into six
units: depository corporate activities; depository supervision; nondepository licensing;
nondepository supervision and compliance; enforcement and consumer services; and internal
policy (see Appendix 1). The commissioner is appointed by the Secretary of Labor, Licensing,
and Regulation with the approval of the Governor and the advice and consent of the Senate. The
deputy commissioner is appointed by the commissioner, with the approval of the Secretary.

For purposes of this evaluation, the depository and nondepository functions of the office
are discussed separately. An overview of depository and nondepository complaint and
enforcement activity precedes a summary of the office’s [inancial structure and an overview of
the most recent Banking Board activity.

The Banking Board

The Banking Board consists of nine members, inctuding the Comptroller and eight
members appointed by the Governor (see Appendix 2). By law, the Governor’s appointees must
include three representatives of the Maryland Bankers Association, one economist, one certified
public accountant, one consumer representative, and two public members. Members serve
six-year staggered terms unti} the Governor appoints their successors.

The Banking Board is intended to provide advice, as needed, on certain bank applications
submitted to the commissioner. The board is available, if necessary, to provide advice to the
commissioner on ways to protect the interests of the public, depositors, and stockholders of
banking institutions and other matters concerning the general banking business in the State.
Throughout the year, copies of bank applications submitted to the commissioner are sent to
board members for their review. The commissioner determines the frequency and timing of
Banking Board meetings.
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Impact of Legislation on the Office of the Commissioner of Financial
Regulation

Since 2007, changes in the real estate market and the economy in general have had a
number of negative effects on lenders and borrowers, both nationwide and in Maryland. One of
the most significant of these effects has been a marked increase in the number of foreclosures
affecing homeowners and their mortgage lenders. Many such foreclosures have involved
residential properties that were financed through sub-prime loans and nonbank loan originators,
leading to increased concerns regarding the lending practices that surround these nontraditional
financing methods.

Emergency legislation in the 2008 session revised the residential foreclosure process in
the State. Chapters | and 2 of 2008 require a secured party to send a notice of intent to foreclose
lo a homeowner at least 45 days before filing an action to foreclose a residential mortgage. The
notice must contain the names and telephone numbers of the secured party, the mortgage
servicer, the mortgage broker or originator, and any agent of the secured party who is authorized
to modify the terms of the mortgage loan. A copy of the noticc must also be sent to the Office of
the Commissioner of Financial Regulation. In fiscal 2009, the office received over 112,000
copies of Notices of Intent to Foreclose.

Chapters 7 and 8 of 2008 made a number of substantive changes to State law governing
mortgage lending. For various types of mortgage loans, due regard must now be given to the
borrower’s ability to repay a loan in accordance with its terms. The Acts also prohibit lenders
from imposing penalties or fees in the event certain mortgages are prepaid by the mortgagor.
Chapters 7 and 8 authorize the Commissioner of Financial Regulation to participate in the
establishment and implementation of a multistate automated licensing system for mortgage
lenders and loan originators.

Other significant reforms include Chapters 3 and 4 of 2008, which create a
comprehensive mortgage fraud statute and establish criminal penaities. In Maryland, prior to
2008, mortgage fraud was not a crime specifically defined in statute. Although mortgage fraud
previously was prosecuted as theft by deception, the Maryland Homeownership Preservation
Task Force found that prosecuting these cases under the general theft statute was cumbersome
and difficult (o explain to juries. Chapters 3 and 4 authorize the Attorney General, a State’s
Attomey, and the Commissioner of Financial Regulation to take action to enforce the
comprehensive morigage fraud statute.

Chapters S and 6 of 2008, the Protection of Homeowners in Foreclosure Act (PHIFA)
prohibit foreclosure rescue transactions and expand consumer protections. Foreclosure rescue
transactions typically involve a residence in default that is conveyed by a homeowner to a third
party to prevent or delay foreclosure proceedings, Under PHIFA, foreclosure consultants are
prohibited from engaging in, arranging, promoting, participating in, assisting with, or carrying
out foreclosure rescue transaclions. PHIFA granted the Commissioner of Financial Regulation
concurrent junsdiction, along with the Attormey General, to investigate, enforce, and enjoin
persons involved in foreclosure rescue schemes.
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Chapter 4 of 2009 overhauled the State’s mortgage lender and loan onginator laws to
conform to the requirements of the federal Secure and Fair Enforcement Mortgage Licensing
Actof 2008. Chapter 4 altered the licensing requirements, initial license terms, and renewal
terms for mortgage lenders and loan originators. The Act requires applicants and licensees to
submit certain information and fees to the Nationwide Mortgage Licensing System and
Registry (NMLSR). The Act also increases civil penalties for violations of State mortgage
lender and loan onginator laws,

Other major legislative changes modified the funding structure of the Office of the
Commissioner of Financial Regulation. Since the last sunset evaluation in October 2000, several
regulatory areas under the purview of the Office of the Commissioner of Financial Regulation
have bccome special funded operations. Appendix 3 outlines all of the legislative changes
affecting the Office of the Commissioner of Financial Regulation since the last sunset evaluation
in October 2000. Exhibit 1 provides details on each of the newly created special funds.

Exhibit 1
Office of the Commissioner of Financial Regulation
Special Funded Operations

Fund Name Created Revenue Sources

Money Transmission Fund Ch.5390f2002  Initial and renewal licensing fees;
investigation fees

Debt Management Services Fund ~ Chs. 374 and 375  Debt management company initial and
of 2003 renewal licensing fees; investigation
fees

Mortgage Lender-Oniginator Fund  Ch. 590 of 2005  Licensing fees (initial and renewal);
examination and investigation fees;
license amendment fees

Banking Institution and Ch. 293 0f 2008  Bank and credit union assessments:
Credit Union Regulation Fund corporate application fees

Source: Laws of Maryland

Number of State-chartered Depository Institutions Declines, but May Rise
The Office of the Commissioner of Financial Regulation monitors and evaluates

State-chartered banks, including examining and evaluating their capital, asset quality,
management, earnings and hquidity position, sensitivity to market risk, as well as their internal
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controls and risk management systems. As of June 2009. the office oversaw the condition of
48 State-chartered banks with assets exceeding $21.7 billion, down from 62 State-chartered
banks as of June 30, 2004. The officc also examines and regulates six State-chartered trust
companies, nine State-chartered credit unions, the Anne Arunde] Economic Development
Corporation, and the American Share Insurance Corporation. The total assets of State-chartered
banks are shown in Exhibit 2.

Exhibit 2
Consolidated Financial Statement of State-chartered Banks
As of June 30 of Each Year
Fiscal 2004-2009
($ in Thousands)

Fiscal  State Total

Year Banks Assets Total Loans  Securities Total Deposits Total Capital
2004 62 $33,337,923 $22,129,584 37,918,866 $25,046,174 $3,002,066
2005 56 37,159,487 25,497,448 7,660,557 27,542,622 3,711,691
2006 56 39,619,518 27,115,636 7,627,391 29,262,128 4,147,295
2007 56 42,139,079 29,403,517 7,216,069 30,421,947 4,469,387
2008 51 29,381,521 21,881,597 4,415,664 21,813,397 2,728,926
2009 48 21,792,246 16,059,416 3,200,633 17,135,262 2,113,331

Source: Annual Reporis, Office of the Commissioner of Financial Regulation

The Maryland banking industry comprises Maryland State-charlered banks, banks
chartered by other states that operate in Maryland, and federally charlered national banks and
savings banks. The primary regulator of Maryland State-chartered banks is the Commissioner of
Financial Regulation. Nationa) banks are regulated by the federal Office of Comptroller of the
Currency (OCC), and federal savings banks are regulated by the federal Office of Thrift
Supervision (OTS). As shown in Exhibit 3, State-chartered banks are secondarily regulated by
either the Federal Reserve Bank of Richmond or the Federal Deposit Insurance Corporation
(FDIC).

Banks that choose membership in the Federal Reserve fall under the regulatory purview
of that federal agency. FDIC regulates the remaining banks, also known as nonmember banks.
Sandy Spring Bank, for example, operates under a State charter and is a Federal Reserve member
bank. Therefore, the Commissioner of Financial Regulation and the Federal Reserve both

regulate Sandy Spring Bank.
By offering a State charter, Maryland plays an important role in shaping the State's

banking industry. The General Assembly identifies banking policies beneficial to the State and
adopts laws to mandate or encourage these practices. In addition, State-chartered banks are said
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to be more comunitted to investing in the State. For example, they tend to use local deposits 1o
provide the loan services necded by area residents and businesses. Banks with many out-of-state
locations could use the funds deposited by Maryland residents to provide more profitable loan
services in other parts of the country.

Exhibit 3
Dual Regulatory System for Depository Institutions

Comrmussioner Federal Office Federal Office
of of the of Thrifi
Financial Comptrolier of Supervisjon
Regulation the Currency

! l l

State-chartered Banks

Federally
National-chartered Chartered Savings
Federal Nonmember Banks and Loan
Reserve Banks Associations
Member
Banks

]

Federal Federal

Reserve Deposit

System Insurance
Corporation

Source: Depariment of Legislative Services

Federal Banking Reforms May Affect State Regulation

Potential federal tegislation that modifies the roles of OCC, OTS, FDIC and the Federal
Reserve System may impact the State financial regulatory environment. In June 2009, President
Barack Obama proposed legislation that grants the Federal Reserve new authority to regulate
bank holding companies and other large institutions that pose systemic risk to the nation’s
economy in the event of failure. The proposal, among other things, merges OTS and OCC to
create a single national bank supervisor and establishes a new federal consumer protection
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agency. In September 2009, Senator Christopher Dodd, chairman of the Senate Banking
Committee, proposed an altemative plan that merges the supervisory authority of the Federal
Reserve, OTS, FDIC, and OCC into a single, financial “super-regulator.”

The proposed overhaul of the federal financial regulatory system is intended to strengthen
and 1mprove supervision under the federal bank regulatory structure, with the overall goal of
preventing a repcat of the recent financial crisis. From Januvary 2008 to November 2009,
149 banking institutions failed nationwide — 124 of which failed in calendar 2009 so far. During
this time, while no Maryland-chartered banks have failed, there were failures of two federally
chartered thrifts located in Maryland. In August 2009, OTS shuttered Baltimore-based Bradford
Bank and appointed FDIC as receiver. All deposits were subsequently acquired by M&T Bank,
OTS closed Suburban Federal Savings Bank in January 2009, and the Bank of Essex acquired
Suburban’s deposits via an agreement with FDIC. Pror to those failures, the last bank in
Maryland to fail was Second National Federal Savings Bank in 1992; this bank was also a
federally chartered institution.

The depository corporate applications unit is currently working with a national bank
headquartered in Maryland to convert its charter to a State bank charter. Furthermore, if OTS is
eliminated as part of the federal banking regulatory reform, 43 federal thrifts headquartered in
Maryland will need to convert their charters to either a State charter or a national bank charter.
As of October 2009, the depository corporate applications unit is aware of at least
four institutions considering conversion to a State charter. Many of these institutions are
regional or community banks that may prefer local supervision to a federal “super regulator” that
will simultancously regulate the largest banks in the nation (the “too-big-to-fail” banks).

The depository corporate applications unit currently conststs of one assistant
commissioner who reviews and processes applications from banks, credit unions, and trust
companies. The applications include various corporate documents ranging from charter
conversions and bank branch apphcations to ATM approvals and closings. Typically, the
assistant commissioner, along with senior-level bank examiners, can review a national bank
charter application within approximately 90 days. However, a significant backlog of
applications may occur if a large percentage of the remaining 39 federal thrifts headquartered in
Maryland choose a State charter. The effect of a potentially significant increase in workload due
to proposed federal financial regulatory reforms should be monitored.

Depository Examinations Are Conducted in a Timely Fashion

The Office of the Commissioner of Financial Regulation supervises the safety and
soundness of State-chartered banks through regular on-site examinations and a quarterly off-site
monitoring program. The office also conducts joint examinations with FDIC, and some
cxaminations are conducted with the Federal Reserve Bank of Richmond. As illustrated in
Exhibit 4, between fiscal 2004 and 2009, the office performed 38 to 63 examinations per year.
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Exhibit 4
Depository Examinations
Fiscal 2004-2009

Independent  Joint Exams Joint Exams with Special Independent

Fiscal Bank with the the Federal Bank Credit Union
Year Exams FDIC Reserve Exams Exams
2004 18 10 2 6 12

2005 18 7 9 11

2006 7 20 6 5 10

2007 15 3 3 10

2008 15 8 4 5 10

2009 15 21 6 H 10

Noles: Spccial bank exams include visilalions, target exams, inter-apency exams, and the Anne Arundel Econornic
Development Corporation,  Independent credil union examination totals include the American Sharc Insurance

Corporation.

Source: Office of the Commissioner of Financial Regulation, September and December 2009

The Office of the Commissioner of Financial Regulation currently has 13 full-time bank
examiners and 4 contractual cxaminers., The depository supervision unit conducts joint
examinations with either FDIC or the Federal Reserve Bank of Richmond if a depository
institution has at least $1 billion in assets, or if an institution receives a composite CAMELS
soundness rating of 3, 4, or 5. CAMELS is an acronym for capital, asset quality, management,
earnings, hquidity, and sensitivity to market risk. A rating of 1 indicates a financially sound
institution, while a bank with an exlensive portfolio of nonperforming loans and delinquencies
may receive a rating of 4 or 5. Banks and credit unions with a CAMELS rating of | or 2 are
examined at least every 18 months, and institutions with ratings of 3, 4, or 5 are examined at
least every 12 months.

When necessary, the commissioner has brought enforcement actions against institutions,
either independently or jointly with FDIC or the Federal Reserve Bank of Richmond.
Enforcement actions include formal cease and desist orders, written agreements, and memoranda
of understanding. Institutions subject to enforcement actions are subject to heightened
supervision and provide the office with plans on meeting certain requirements (such as capital
plans) and regular process reports.

If a bank’s capitalization levels are deemed insufficient, the Commissioner of Financial

Regulation may require the bank to cease and desist from any unsafe or unsound banking
practices. A cease and desist order may require a bank to take affirmative actions regarding
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Preliminary Evaluation of the Office of the Commissioner of Financial Regulation and the Banking Beard 9

management policies, suspend certain dividends and distributions, and fix any capital
deficiencies, as determined by the commissioner.

Decline in Mortgage-related Licensees Reflects Current Economic Conditions

As of June 2009, the Office of the Commissioner of Financial Regulation monitors the
business activities of more than 11,270 nondepository licensees (o ensure their compliance with
both State and federal laws and regulations. These licensees provide mortgages, consumer loans,
retall sales financing, as well as credit reporting, debt collection, debt management, check
cashing, and money transmission services to Maryland consumers. The complete application
and licensing fee schedule for all depository and nondepository licensces can be found in
Appendix 4. The number of liccnsees in each nondepository category is shown in Exhibit 5,

The nondepository licensing unit currently consists of 11 permanent employees, 4.5
contractual employees, and 6 employees borrowed from other functions. These employees are
assisting with the transition to the Nationwide Mortgage Licensing System and Registry. Due 1o
deteriorating revenue in the Mortgage Lender-Originator Fund detailed later in this report, the
number of contractual positions has been reduced from 12 as of July 2008, to 4.5 as of
November 2009, necessitating the temporary transfer of staff from other functions.

Exhibit 5

Nondepository Licensee Totals
Fiscal 2005-2009

License Tvpe FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Check Casher 493 412 470 531 493
Collection Agency 1,288 1,204 1,346 1,449 1,457
Consumer Lender 259 279 282 232 171
Debt Management 41 44 43 36 35
[nstallment Lender 235 240 293 249 122
Money Transmitter 74 80 87 76 75
Mortgage Lender 4,990 5,193 6,174 3,714 2,437
Mortgage Originator 0 0 9,663 1,171 5,900
Sales Finance Company 676 726 7717 676 588
Total Licenses Issued 8,056 8,178 19,135 18,134 11,278

Note: Morngage loan originator licensing started on Januvary 1, 2007.

Source: Office of the Commissioner of Financial Regulation

With respect to mortgage lenders and originators, the office is responsible for licensing
those companies and individuals that are not employed by, or affiliated with, banking institutions
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10 Preliminary Evaluation of the Office of the Commissioner of Financial Regulation and the Banking Board

(which are exempt). As noted in Exhibit 5, the number of licensed mortgage lendcrs has
declined 34% from fiscal 2008 to 2009, while the number of licensed loan originators has
declined 47% during the same pcriod. The office attributes the drop in mortgage-related
licensees to a combination of the deteriorating residential real cstate market and a tightening of
banks’ lending standards in the wake of the credit crunch in 2008 and 2009. Broadly, the
residential mortgage industry has contracted significantly and the impact on market participants
licensed by the Office of the Commissioner of Financial Regulation has been disproportionately
large.

In addition, several national bank and thrift affiliates with multiple locations in Maryland,
such as Citi Mortgage and Wells Fargo Home Mortgage, have restructured operations into their
respective banks and are no longer subject to the jurisdiction of the Commissioner of Financial
Regulation. Other national bank and thrift affiliates, such as HSBC, have simply exited the
mortgage industry in the wake of the credit crisis. Elevated licensing standards and costs have
also reduced the number of licensees.

While the decline in the number of licensees is primarily driven by the failure of
licensees to renew, there has also been a significant decline in new applications for lender
licenses. The licensing unit issued 1,371 new mortgage lender licenses in fiscal 2007, compared
with 707 in fiscal 2008 and only 357 in fiscal 2009.

Mortgage-related Supervision and Compliance Activity Has Increased

The compliance unit monitors the business activities of all nondepository licensees to
ensure their compliance with State and federal Jaws and regulations. The unit consists of the
director of compliance, 2 examiner supervisors, | lead financial examiner, 14 mortgage
compliance examiners (including 5 examiners currently assisting with licensing), 4 compliance
examiners responsible for nonmortgage related activities, and 2 support personnel.

To protect State financial services consumers, the unit has focused its attention on
ensuring that mortgage companies doing business in the State are closely regulated. The Office
of the Commissioner of Financial Regulation has a statutory mandate to perform examinations of
all mortgage lenders licensed by the State within 18 months of licensure, and after their first
examination, within 36 months of their prior examination.

The unit is moving away from a strictly compliance-based examination process to one
that also examines lenders’ underwriting standards. In 2008, the compliance unit began
examining mortgage servicers and has gradvally increased the scope of examinations to include
mongage lenders as well. As of August 2009, approximately half of the compliance examiners
in the unit are trained to perform mortgage servicer compliance exams. The compliance unit is
also responsible for providing advice on regulations conceming prelicensing and continuing
education courses, fidelity and surety bond amounts, and licensing and application requirements.
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Transition to the Nationwide Mortgage Licensing System and Registry
Is Ongoing

Title V of the federal Housing and Economic Recovery Act of 2008, known as the Secure
and Fair Enforcement for Mortgage Licensing Act (SAFE Act), mandated that all mortgage loan
originators must be federally registered or state-licensed through a nationwide system jointly
developed by the Conference of State Bank Supervisors and the American Association of
Residential Mortgage Regulators. The resultant Nationwide Mortgage Licensing System and
Registry i1s a web-based interface that utilizes a single set of applications and allows
state-licensed mortgage lenders, brokers, and loan officers to apply for, update, and renew their
licenses online. NMLSR streamlines the licensing process and allows state regulators to track
violations of law and actions taken by regulators across the country. Although not yet
operational, NMLSR is scheduled in the future to allow complaints to be processed through a
centralized web-based database. As of September 2009, 33 states including Maryland and the
District of Columbia are participating in NMLSR.

Chapter 4 of 2009 brought Maryland into compliance with the SAFE Act and mandated
that the Office of the Commussioner of Financial Regulation transition to NMLSR for mortgage
oniginator licensure. Among other things, Chapter 4 set minimum loan onginator Jicensing
standards and modified lender and loan originator license terms from two-year terms to one-year
terms. Beginmng in July 2009, the office’s compliance and licensing units are overseeing an
18-month transitional period to NMLSR from the existing State licensing system. The
nondepository compliance unit is heavily involved in all aspects of the NMLSR transition
including the State component of the SAFE Mortgage Loan Onginator Test and prelicensing and
continuing education requirements.

Mortgage-related Complaints Increase as a Percentage of Total Workload

The consumer services unit consists of nine examiners and is responsible for the
investigation and resolution of consumer inquiries. These inquiries involve banks, mortgage
lenders, mortgage servicers, collection agencies, other regulated parties, and complaints
regarding nonlicensed entities, such as debt settlement companies. In addition, the consumer
services unit receives complaints about institutions outside of the office’s junisdiction. Most
mortgages, for example, are serviced by national banks such as Bank of Amenca or Wells Fargo,
and the unit redirects these complaints to the appropriate regulator.

The residential foreclosure crisis has led to an increase in foreclosure-related complaints,
incJuding those involving loss-mitigation and foreclosure rescue consultants.  Other
mortgage-related complaints involve persons promising to negotiate with lenders or servicers to
modify the terms of delinquent loans. The unit also addresses consumer inquiries about
forced-placed insurance issues, the failure of servicers to credit a loan for mortgage payments, or
the assessment of undue penalties and fees. The unit also fields a significant number of phone
calls from homeowners seeking to avoid foreclosure. The latter are typically referred to the
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Department of Housing and Community Development’s Home Owners Preserving Equity
(HOPE) Foreclosure Prevention and Assistance Program for counseling.

Written consumer complaints against nondepository licensees are logged into a computer
database and assigned to an examiner upon receipt. An acknowledgment letter is sent to the
complainant within three days of assignment to an examiner. If the complaint is within the
office’s junsdiction, a letter is sent to the applicable licensee requesting information. Upon
receipt of the requested information, the financial examiner reviews the licensee’s written
response. A licensee’s books and records are subject to revicw during the complaint
investigation, If the examiner is satisfied, a closeout letter is generated and forwarded to the
complainant with a summary of findings; otherwise, additional information may be requested.

If the second communication from the licensee fails to resolve the complaint, the
examiner documents his or her findings and contacts a supervisor. Alternatively, the
enforcement unit or the compliance unit may conduct an on-site investigation or consult the
Office of the Attorney General regarding consumer claims against the licensce’s bond. The
complaint unit retains closed files on-site for a minimum of 25 months.

As shown in Exhibit 6, the office received approximately 2,600 to 2,900 complaints per
year from fiscal 2005 through 2009. These totals consist of written consumer complaints
(including those received by facsimile and e-mail) and include complaints forwarded by
legislative or executive offices. General consumer complaints include installment lender
complaints, automobile repossessions, and other related credit contracts. Credit reporting agency
complaints typically refer to entries on individuals’ consumer reports kept by threec major credit
reporting companies: TransUnion, Equifax, and Expenan.

Exhibit 6

Consolidated Written Consumer Complaints by Type
Fiscal 2005-2009

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 Total

Mortgage Complaints 492 451 419 602 653 2,617
Collection Agency Complaints 518 491 596 589 590 2,784
Maryland Bank & Credit Upion 69 78 66 76 88 377
Nonjurisdictional Bank 885 771 649 559 637 3,501
Credit Reporting Agency 629 604 632 483 407 2,755
General Consumer Complaints 274 208 (88 255 283 1,208
Miscellaneous 71 79 47 34 18 249
Total 2,938 2,682 2,597 2,598 2,676 13,491

Source: Office of the Commussioner of Financia! Regulation

70



Preliminary Evaluation of the Office of the Comnissioner of Financial Regulation and the Banking Board 13

Mortgage-related complaints have risen from 16% of all complaints in fiscal 2007 1o
approximately 24% of all complaints in fiscal 2009. In addition, the average time to close a
mortgage-related complaint has also risen steadily from 59 days in fiscal 2007, to 77 days in
fiscal 2008, and 93 days in fiscal 2009. The office notes that it is laking longer to resolve
mortgage complaints given the increased workload and the complexity of the complaints, which
typically mvolve multiple parties including lenders, servicers, brokers, and settlement agents.
The average time to close a nonmortgage-related complaint has also risen from 41 days in 2007
to 55 days in 2009. The mmpact of an increased workload of complex, mortgage-related
complaints on the unit should be further cxamined.

Additional Enforcement Personnel Required

The enforcement unit is the investigative branch of the Office of the Commissioner of
Financial Regulation and consists of six investigators and an assistant commissioner.  Two
investigators are fluent in Spanish to serve an increasingly targeted population. The unit
investigales fraud, predatory lending, financial misappropriation, and any other violations of law
applicable to depository and nondepository financial 1nstitutions whose activities fall under the
regulatory oversight of the Commissioner of Financial Regulation.

The regulatory authority of the office includes broad investigative and subpoena powers,
which allow for expeditious access (o files, e-mail, financial records, and any other
documentation appropriate to the investigation at hand. [f a person engages in a practice over
which the commissioner has jurisdiction and is violating State law, the commissioner may issue
a cease and desist order or suspend or revoke the person’s license. The commissioner may also
issue civil penalties for initial and subsequent violations of the law or bring an action in circuit
court for a temporary restraining order or permanent injunction. Finally, in order to take legal
action, the commissioner must refer charges to the Maryland Assistant Attorney General
assigned to litigate the office’s enforcement actions.

The enforcement unit works in partnership with the complaint, compliance, licensing, and
decpository supervision units, as well as with its federal and other-state counterparts. The number
of investigations initiated by the enforcement unit between fiscal 2005 and 2009 is shown in
Exhibit 7.
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Exhibit 7
Investigations Initiated by the Enforcement Unit
Fiscal 2005-2009

%% Increase Over

Year Total Prior Year Investigators
FY 2005 110 - 5

FY 2006 123 17.5% 5

FY 2007 142 14.5% 7*

FY 2008 247 75.0% 8

FY 2009 316 23.5% 7

*Two contractual myvestigators were hired in fiscal 2007.
Source: Office of the Commissioner of Financial Regulation, Enforcement Unit

The significant increase in the number of investigations initiated between fiscal 2007 and
2008 can be attributed to the morgage foreclosure crisis and the enactment of the Protection of
Homeowners in Foreclosure Act, the Mortgage Fraud Act, and other legislation that enhanced
the jurisdiction of the office. As shown in Exhibit 7, the unit’s workload has nearly tripled over
the last five fiscal years while the number of investigators has increased from five to seven.
[nvestigators within the enforcement unit note that approximately 75% of investigations in fiscal
2009 were mortgage-related.

The enforcement unit has played a significant role in State-federal joint mortgage fraud
investigations, several of which originated from complaints filed with the Office of the
Commissioner of Financial Regulation. For example, in late 2006, the enforcement unit
launched a mortgage fraud investigation that lasted for three years and involved over 100
homeowners who lost $10 million worth of net cquity in their homes. This mortgage fraud
investigation by the enforcement unit was the {argest in State history.

More recently, until the enforcement unit conducted an investigation, payday lenders had
illegally been using confessed judgments to collect on loan defauits. In certain contracts or
promissory notes, a confessed judgment clause typically waives a person’s rights to defend
against a legal action. Maryland law specifically prohibits consumer loan contracts, including
payday lending agrcements, from containing confessed judgment clauses.

Upon the conclusion of the enforcement unit’s investigation, the Commissioner of
Financial Regulation issued a 30-page cease and desist order outlining 1,500 judgments in
Maryland courts that violated the Maryland Consumer Loan Law and the Maryland Mortgage
Lender Law. As a result of this action, Maryland courts vacated several hundred actions pending
agains! Maryland consumers,
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Fines and Consumer Recoveries

The office gencrates fines and penalties paid to the State general fund and consumer
recoveries paid directly to harmed individuals. Fines are generated by the licensing, compliance
and enforcement units, while recoveries are generated by the compliance, consumer services, and
enforcement units. Monetary recoveries for consumers, along with fines and penalties collected
for the general fund, are shown in Exhibit 8.

Exhibit 8
Fines and Consumer Recoveries
Fiscal 2007-2009

FY 2007 FY 2008 FY 2009
Fines and Penalties $415,651 $392,239 $1,122,789
Consumer Recoveries $1,997.632 $1,318,938 $2,906,241

Note: The fines for fiscal 2009 include 2 $642,000 fine imposed on a licensee per a consent agreement signed in
June 2009 and paid mn July 2009 (fiscal 2010).

Source: StateSiat; Office of the Commissioner of Financial Regulation

The increase in fines and penalties in fiscal 2009 is a function of the growing volume of
consumer complaint actjvities ang the increase in examinations and investigations completed. In
addition, consumer recoveries include mortgage loan modifications that were achieved by the
CONSUMET Services unit.

The significant year-over-year growth in fines and consumer recoveries is not likely to
continue, as resources to pursue additional cases have not been provided. However, it should be
noled that, since fiscal 2007, the workload has doubled, staffing levels have dropped, and total
fines and consumer recovenies collected have increased by almost $1.62 million. DLS notes that
data provided by intemnal records, annual reports, and StateStal reporting are not consistent.
Reasons include a shift to reporting fines on a cash-collected basis rather than fines imposed.
The inconsistencies should be explored further.

All Funds Except the Mortgage Lender-Originator Fund Are Fiscally Sound
The Office of the Commissioner of Financial Regulation is now primarily funded by the
supervision, examination, application, and licensing fees assessed upon individuals and

institutions regulated by the office. Revenues cotlected from the regulation of check cashers,
sales finance companies, installment lenders, consumer lenders, and collection agencies are
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deposited in the general fund along with fines and penalties collected by the office. General fund
revenues and expenditures for fiscal 2005 through 2009 are shown in Exhibit 9.

Exhibit 9
General Fund Revenue and Expenditures
Fiscal 2005-2009

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Revenue $5,716,069  $5096,870  $4,422200  $4,503,059  $2,370,384
Expenditures 4,799,384 3,485,894 3,055,637 3,061,866 793,493
Net Revenue 916,885 1,610,886 1,366,563 1,441,193 1,576,891

Source: Office of the Commissioner of Financial Regulanon, 2005-2008 Annual Reports; Department of
Legislative Services

Prior to the creation of the Banking Institution and Credit Union Regulation Fund in
fiscal 2009, depository assessments and filing fees also went to the general fund. General fund
banking fees and assessments collected in fiscal 2008 shifted to the special banking fund in
fiscal 2009, which accounts for the year-over-year drop in general fund revenues and
expenditures. However, fines and pcnaltics collected from licensing and compliance violations,
which increased by $730,550 from fiscal 2008 to 2009, remain general funds.

As noted earlier, four dedicated special funds are intended to pay the costs associated
with regulating their respective licensees: the Debt Management Fund, the Money Transmission
Fund, the Banking Institution and Credit Union Regulation Fund, and the Mortgage
Lender-Originator Fund. Special fund balances as of June 30, 2009, are shown in Exhibit 10.
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Exhibit 10
Financial Regulation Special Fund Balances
As of June 30, 2009

Beginning Balance Ending Balance
Fund Y 2009 Revenue  Expenditures FY 2009
Debt Management $7,657 $£54,401 $38,832 $23,226
Fund
Money Transmission 459,725 49,705 282,427 227,003
Fund
Mortgage Lender- 3,721,807 3,325,137 5,400,041 1,657,186
Originator Fund
Barking and Credit N/A (new fund) 3,877,631 3,201,653 666,978

Union Regulation Fund

Note: Revenue l(olals exclude (ines and penaliics, which are dirccted (o the general fund, and refunds, which are
directed to consumers.

Source: Office of the Commissioner of Financial Regulation

Mortgage Lender-Originator Fund Expenditures Exceed Licensing Revenue

Prior to fiscal 2006, mortgage lender licensing fees were general fund revenue. However,
with the establishment of the Mortgage Lender-Originator Fund in the 2005 session, mortgage
lender licensing revenue shifled to the special fund. These funds included a $100 investigation
fee for new applicants, a $1,000 fee for a new mortgage lender license, and a $1,000 biennial
license renewal fee. Mortgage loan originator licensing began January 1, 2007, with licensees
paying a one-time $100 investigation fee, a $300 initial hcensing fee, and a $300 biennial
rencwal fee. Effective January 1, 2009, licensing fees for mortgage lenders increased to $1,000
per year from $1,000 every two years. Fees for mortgage originators increased to $225 per year
from $300 every two years. Revenues and expenditures for the Mortgage Lender-Onginator
Fund are shown in Exhibit 11.
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Exhibit 11
Mortgage Lender-Originator Fund Revenue and Expenditures
Fiscal 2006-2009

FY 2006 FY 2007 Y 2008 FY 2009
Beginning Balance S0 $3,036,084 §5,510,927 $3,732,089
Revenue 5,302,290 7,379,653 3,400,769 3,325,137
Expenditures 2,266,206 4,904,811 3,179,607 5,400,041
Net Revenue 3,036,084 2,474,842 (1,778,837) (2,074,904)
Balance Carried Forward 3,036,084 5,510,927 3,732,089 1,657,186

Note: Revenue tolals exclude fines and penalties, which are directed to the general [und, and refunds, which are
directed to consumers. Numbers may not sum due 1o rounding.

Source: Office of the Commissioncr of Financial Regulation

Revenue for the fund remained fairly stable from fiscal 2008 to 2009; an increase in
license fees was largely offset by a significant decrease in mortgage licensees, The licensing fee
for mortgage lenders effectively doubled between fiscal 2008 and 2009 when the license term
was shortened from two years to one year to comply with federal law. However, the significant
decrease in the number of lender and originator Jicensecs during the same period has kept
licensing revenues relatively stable. However, continued increases in the fund’s expenditures
raise concerns about its future sofvency. Further examination may be needed to clarify the
fund’s finances, as inconsistencies exist within annual reports angd the office’s intemnal records.

Role of the Banking Board Should Be Reconsidered

Established in 1935, the Banking Board 1s intended to advise the Commissioner of
Financial Regulation on matters conceming the business of any State banking institution and
meets at the request of the commissioner. To comply with State law, the Office of the
Commissioner of Financial Regulation must notify members of the Banking Board of certain
events such as a merger, consolidation, or transfer of assets among State banks. Prior to giving
consent 10 such transactions, the commissioner must first seek the advice of the Banking Board.
However, the board has no statutory authority to approve or deny any applications or proposed
transactions. Five of the board’s nine seats are currently vacant.

The depository corporate applications unit handles all official correspondence sent to

members of the board. During the past 10 years, the uvnit has mailed approximately
270 bank-related applications to Banking Board members for their review and comment; the
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depository corporate applications unit received 16 responses. Fifteen of the 16 responses
received stated that the members simply had no comment. One response stated that the member
was not familiar with the subject in the application; therefore, if the commissioner wanted to
approve the application, the board member would agree.

The Banking Board last met on February 27, 2007, six months prior to the appointment
of the current commissioner on August 28, 2007. According to the meeting minutes, cight
members attended along with five representatives from the Office of the Commissioner of
Financial Regulation. Issues discussed included OCC preemption of State law, major depository
corporate application activity during the past year, and problems associated with the retention of
qualified bank examiners. At the 2007 meeting, the board also supported a resolution to petition
the U.S. Congress to protect consumers from abusive credit practices. Prior to 2007, the last
meeting of the Banking Board was held in 2005.

During the past two years, the Banking Board has not convened and has expenenced
considerable attrition. Given the constantly evolving regulatory environment, it is likely more
efficient for the Commissioner of Financial Regulation to consult with banking experts on an as
needed basis, rather than to convene a meeting of the board. Therefore, its purpose and function
going forward should be further examined.

Recommendation

The Office of the Commissioner of Financial Regulation oversees a highly complex and
constantly evolving industry involving billions of dollars and thousands of institutions. In the
past year alone, the residential foreclosure crisis has swept the nation, Fannie Mae and Freddie
Mac were placed in federal conservatorship, the Troubled Asset Relief Program (TARP) became
a household name, and the nation’s financial system reached the brink of collapse. All of these
events directly or indirectly affected the State financial regulatory environment. However, the
overall financial soundness of State depository charters and nondepository licensees — especially
when compared to their federal and other-state counterparts — can be directly attributed to the
efforts of the Office of the Commissioner of Financial Regulation.

This evaluation has identified issues that should be studied further to ensure that effective
regulation continues into the future. As a result, the Department of Legislative Services
recommends that the Office of the Commissioner of Financial Regulation and the Banking
Board undergo full evaluation. The full evaluation should evaluate the ability of the office to
effectively regulate the mortgage industry as well as State-chartercd depository institutions. In
particular, the tull evaluation should examine:

° the structural integrity of the Mortgage Lender-Onginator Fund;

® the impact of proposed federal banking reforms on the depository corporate applications
unit and the depository supervision unit;
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® the ability of the complaint unit to close mortgage-related complaints i a timely {ashion,
given the increased workload and complexity of the complaints;

® the needs of the enforcement unit to effectively respond to constantly evolving threats to
State consumers, as predatory lending activities shift to {oan modification and other
schemes;

o DLLR procedures to ensure consistent reporting of general and special fund revenues and

expenditures among intemal records, annual reports, State budget documents, and
StateStat reports; and

® the role of the Banking Board going forward, and whether its purpose meets the
identified needs of the Office of the Commissioner of Financial Regulation.
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Appendix 1. Organizational Structure of the Office of the
Commissioner of Financial Regulation
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Appendix 2. Banking Board Membership

Ex Officio: The State Comptroller

The Honorable Peter V. R. Franchot
Comptroller of the Treasury

Three Representatives from the Maryland Bankers Association

John R. Lane, President and CEO
Congressional Bank

Vacant Position
Vacant Position

One Economist
Kamran A. Khan

One Certified Public Accountant
Vacant Paosition

One Consumer Interest Representative
Helen Won

Two Public Members
Vacant Position

Vacant Position

Note: Section 2-202 of the Financial Institutions Anicle designates the membership of the Banking Board as
follows: (1) the State Comptroller and (2-9) appointed by the Govemnor with the advice of the Secretary of Labor,
Licensing, and Regulation. Of the appointed members: three shall represent the Maryland Bankers Association;
one shall be an economist; one shall be a cenified public accounlant; one shall represent consumer interests; and (wo
shall be public members. Chapier 136 of 1997 increased the board (0 nine members and added the representative of
consumer interests.
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Appendix 3. Major Legislative Changes Since the 2000 Session

Ycar Chapter Change

200t 226 Extends the termination date for the office of the Commissioner of
Financial Regulation and the Banking Board by !0 years to
July 1,2012, in accordance with the provisions of the Maryland
Program Evaluation Act (Sunset Law); requires the office to submit
annual reports to the Govemnor and the General Assembly.

2001 147, 148 Makes substantial changes to State credit union law by revising: the
membership, powers, and duties of boards of directors; the default and
mandatory rules for credit union officers; the powers and duties of
supervisory committees; the criteria for merger of more than one credit
union; deposit insurance criteria; the tax-exempt status of credit unions;
and the requirements and formalities of dissolution and liqgudation.

2002 540 Requires credit union share guaranty corporations to be certified by the
Office of the Commissioner of Financial Regulation; aranges for the
dissolution of the Credit Union Insurance Corporation.

2002 539 Requires the licensure of persons engaged in the money transmission
business by the Office of the Commissioner of Financial Regulation
and establishes the Money Transmission Special Fund.

2003 374,375 Requires the licensure of debt management service providers by the
Office of the Commissioner of Financial Regulation; establishes the
Debt Management Services Special Fund.

2004 473 Authorizes the commissioner to issue a mortgage lender license to a
sole proprietor who lacks the required three years’ experience under
specified conditions.

2004 342 Authorizes a savings bank to have any Statc banking institution, other
bank in the State, or a federal or State savings and loan association
merge into the savings bank with the written consent of the
Commissioner of Financial Regulation.

2005 590 Requires mortgage originators to become licensed by the Office of the
Commissioner of Financial Regulation effective January !, 2007,
creates the Mortgage Lender-Originator Fund; and allows persons
aggrieved by the conduct of a licensed mortgage originator to file a
complaint with the Office of the Commissioner of Financial
Regulation.
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Year

2005

2005

2006

2007

2008

2008

2008

2008

Chapter

Change

574

132

84

307, 308

605, 606

499

293

89

Establishes fecs for a debt management service license based on annual
gross revenue; requires debt management service providers to be
licensed regardless of whether the provider maintained an office in the
State; and modifies the application requirements and surety bond
requirements for licensure.

Repeals an exemption from State licensing for mortgage lenders that
are federally approved seller-servicers.

Authorizes the Office of the Commissioner of Financial Regulation to
determine whether a consumer credit licensee may produce certain
documents at a location within the State rather than submit to an on-site
examnination.

Authorizes an individual to place a security freeze on the individual’s
consurner credit report.

Repeals the requirement that a licensed debt management service
provider be a nonprofit entity; modifies the licensing requirements for
debt management service applicanis and alters the requirements for
consumer education programs.

Authorizes the Commissioner of Financial Regulation to enter into
cooperative and information-shanng agreements with any federal or
state regulatory agency that has authority over financial institutions,
provided the agreements prohibit the agency from disclosing certain
information without the prior wniten consent of the commissioner.

Creates the Banking Institution and Credit Union Regulation Fund to
receive all bank and credit union assessments and pay all associated
regulatory expenses incwred by the Office of the Commissioner of
Financial Regulation; establishes new assessments and fees for
State-chartered depository institutions.

Eases requirements for banks to install ATMSs; institules new
requirements regarding fingerprinting, criminal background checks,
capital requirements, and bank affiliate formation in order to conform
State law with existing federal law.
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2008

2008

2008

2009

2009

Chapter

Change

7,8

3

5,6

3,4

741

Source: Laws of Maryland

Prohibits lenders from charging prepayment penaltics for mortgages
and requires lenders to verify a borrower’s ability to repay a mortgage
loan; authorizes the commissioner to set mortgage lender licensing fees,
examination requirements, and parlicipate in the implementation of a
multistate licensing system for mortgage lenders and loan originators;
expands the licensing requirements for mortgage !enders and loan
onginators.

Extends legal protections for homeowners in foreclosure or mortgage
default; prohibits foreclosure rescue transactions and grants the
commissioner concurrent jurisdiction with the Attomey General to
investigate, enforce, and enjoin action in cases involving violations of
the bill.

Creates a comprehensive mortgage fraud statute with criminal penalties
and authorizes the Commissioner of Financial Regulation, among
others, to take action to enforce the statute.

Modifies laws goverming the recordation and foreclosure of mortgages
and deeds of trust; alters the requirements for recordation, notice,
service of process, court filings, and cure of defaults; requires a secured
party to send a copy of a notice of intent to foreclose to the Office of the
Commissioner of Financial Regulation.

Allows an out-of-state bank to open a de novo branch in Maryland only
if that bank’s home state has reciprocal laws and creales an expedited
application process for the establishment of bank branches; authorizes
the commissioner to issue civil penalties against banks and credit
umons under specified circumstances.

Revises the State’s mortgage lender and mortgage loan originator laws
to conform to the requirements of the federal Secure and Fair
Enforcement (SAFE) Mortgage Licensing Act; alters the licensing
requirements, initial license terms, and renewal license terms for
mortgage lenders and mortgage loan onginators; requires licensees to
submit certain information to the Nationwide Mortgage Licensing
Systern and Registry (NMLSR); increases civil penalties; and permits
the commissioner to issue interim mortgage loan originator licenses.
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Appendix 4. Application and Licensing Fee Schedule

Affiliated Insurance Producers —~ Mortgage Loan Originators

Initial license fee: $700.00
Investigation fee (nonrefundable/not applicable to renewals): $100.00
NMLS processing fee: $30.00
Amendments:
Change of employer: $75.00
Change of name; $75.00
Request for placement on nonactive status: $O
Request for return to active status (without change of employer): $0

Banks & Credit Unions

Affiliate: $750.00
Articles of amendment: $20.00
Bank holding Company: $1,500.00
Branch: $600.00
Certified copies of documents: $50.00
Conversion to State charter: $7,000.00
Credit union branch: $100.00
Foreign bank representative office permit: $500.00
Mergers/acquisitions —
among 2 banks: $3,000.00
among 3 or more banks: $5,000.00
New bank charters: $15,000.00
New credit union charters: $500.00
New nondepository trust company: $15,000.00
Miscellaneous Fees
Certificate of valid charter requested by bank or on behalf of: $25.00
Certificate of valid charter requested by a person other than a bank: $50.00

Check Cashers

Initial License — Original Office: $1,000.00
Inttial License — Branch Office: $1,000.00
Investigation Fee: $100.00

License Renewal: $1,000.00

Collection Agencies

Initial License = Original Office: $400.00
Initial License — Branch Office: $400.00
License Renewal: $400.00

Surety Bonding Requirement: $5,000.00

87



Consumer Lenders

Initial License - Original Office: $1,700.00
Initial License — Branch Office; $1,700.00
Investigation Fee: $100.00

License Renewal: $1,700.00

Surety Bonding Requirement: $12,000.00

Credit Services Businesses

Initial License — Original Office: §1,700.00
Initial License — Branch Office: $1,700.00
Investigation Fee: $100.00

License Renewal; $1,700.00

Surety Bonding Requirement: $12,000.00

Debt Management Companies

Initial License — Qriginal Office: Ranges from $1,000.00 to $8,000.00 (if license is issued in an
odd-numbered-year, license fee is half of stated amount),

Initial License — Branch Office: $100.00

Investigation Fee: $100.00

License Renewal: Ranges from §1,000.00 to $8,000.00

Surety Bonding Requirement: $10,000.00 to $1,000,000.00 depending on annual volume of
State transactions.

Installment Lenders

Initial License — Original Office: $1,700.00
Initial License — Branch Office; $1,700.00
Investigation Fee: $100.00

License Renewal: $1,700.00

Surety Bonding Requirement: $12,000.00

Money Transmitters

Initia} License (application submitted in even-numbered year): $4,000.00

Initial License (application submitted in odd-numbered year): $2,000.00

Investigation Fee: §1,000.00

License Renewal: $4,000.00

Surety Bonding Requirement; §150,000.00 to $],000,000.00, determined by the commissioner
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Mortgage Lendcrs/Brokers/Services

Ininal License — Principal Office or [ndividual: $1,000.00

Imitial License — Branch Office: $1,000.00

Investigation Fee: $100.00

License Renewal: $1,000.00

NMLS Processing Fee (Company): $100.00

NMLS Processing Fee (Branch): $20.00

Surety Bonding Requirement: $50,000.00 to $750,000.00, depending upon aggregate lending

activity

Morteage Loan Origcinators

Initial License: $225.00
Investigation Fee: $100.00
License Renewal: $225.00
NMLS Processing Fee: $30.00
Amendments:
Change of Employcr: $75.00
Change of Name: $75.00
Request for placement on nonactive status: $0
Request for return to active status (without change of employer): $0
Reqguest for return to active status (with change of employer: $75.00

Sales Finance Companies (Two-vear License)

Initial License - Onginal Office: $250.00
Initial License — Branch Office: $250.00
Investigation Fee: $100.00
Three or more applications submitted at once: $300.00
License Renewal: $250.00 (There is no statutory provision for a renewal license. Consequently,
every application for a license must be accompanied by the $100.00 investigation fee.)
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Appendix 5. Written Comments of the Office of the
Commissioner of Financial Regulation and the Banking Board
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MARTIN O'MALLEY, Governor
ANTHONY G. BROWN, Lt. Governor
ALEXANDER M. SANCHEZ, Secretary

STATE OF MARYL A
DEPARTMENT OF LABOR;

w Office of the Commissioner of Financial Regulation
ENSING AND REGULATION Sarah Bloom Raskin, Commissioner

VTR Y ERY
ys

www.dllr.state.md.us/{inance
E-mail » finreg@dlir.state.md.us

December 2, 2009

Department of Legislative Services

Office of Policy Analysis

Attn: Michael C. Rubenstein, Principal Policy Analyst
90 State Circle

Annapolis, Maryland 21401-1991

Re.:  Sunsel Review—Preliminary Evaluation of the Office of Commissioner of
Financial Regulation and the Banking Board

Dear Mr. Rubenstein:

This will acknowledge our receipt of your letter dated November 17, 2009 and the
draft Preliminary Evaluation of the Office of the Commissioner of Financial Regulation
and the Banking Board, We have reviewed the draft and my staff has provided policy
analyst Jason Weintraub with factual corrections and clarifications under separate cover.

As the draft Preliminary Evaluation aptly notes, the Office of the Commissioner
of Financial Regulation (the “Office of Financial Regulation”) “oversees a highly
complex and constantly evolving industry involving billions of dollars and thousands of
institutions.” This industry is currently in the throes of a massive crisis, with significant
consequences to both the safety and soundness of financial institutions and to the
consumers who interact with them. The financial crisis 1s national—in fact global—in
scope, and Maryland has not escaped its brutal effects.

{n response to and in preparation for the duration and depth of the nation’s current
economic crisis—triggered in part by weak oversight of a securitized and complex
mortgage market—the Office of Financial Regulation, in conjunction with Governor
O'Malley and the Secretaries of DLLR and DHCD, prepared and directed a monumental
legislative reform of Maryland’s regulatory oversight of the mortgage market and the
state’s foreclosure laws. As the crisis has unfolded, the Office of Financial Regulation
has, among other actions:

o completed more bank and non-bank examinations than ever before;
o generated record levels of fines and recoveries,

Office of the Commissioner of Financial Regulation
500 North Calvert Street o Suite 402
Baltimore, Maryland 21202-3651

410-230-6100
(Toll Free) 1-888-784-0136
(Fax) 410-333-3866 / 410-333-0475

¢ and Safe




Michael Rubenstein, Principal Policy Analyst December 2, 2009
Page 2

o Investigated a growing caseload and referred high profile cases for criminal
prosecution;

o 1mplemented a variety of new tools such as a data reporting system for
mortgage Servicers;

o substantially increased outreach to consumers including mailing over 165,000
information packages to borrowers facing foreclosure; and

o strengthened its licensing process through conversion to the Nationwide
Mortgage Licensing System (“"NMLS™).

While demands for the services of the Office of Financial Regulation have
increased with the financial crisis, funding streams are limited and have been declining.
In general, the Office of Financial Regulation has jurisdiction over only part of the
industry, yet is impacted by all. For example, most mortgages are serviced by nalional
banks (e.g., Wells Fargo, Bank of America) which are not under the jurisdiction of the
Commuissioner and pay no licensing fees. Desperate and vulnerable Marylanders facing
foreclosure, however, continue 10 reach out for assistance which the Office of Financial
Regulation has sought to provide. At the same time, revenues from licensing have fallen
with a decline in the number of licensees under the junisdiction of the Commissioner and
the shift to a one-year license term required as part of the NMLS conversion.

The Office of Financial Regulation has achieved significant results despite
dramatic reductions in personnel, excluding bank examiners, from approximately 82 as of
July 2008 to 66 today. However, the reality is that the effectiveness of the Office cannot
be sustained in the future without adequate staffing levels. Moreover, the level of
expertise required only increases as the complexity of financial services and regulation
grows, thus creating a need for a larger number of better qualified and trained employees.
We therefore suggest that the Office’s budget constraints and serious staffing situation be
highlighted in the evaluation.

The Preliminary Evaluation also notes that the full evaluation should examine
“the impact of proposed federal banking reforms on the depository corporate applications
unit.” While wholeheartedly agreeing, we should clarify that any federal banking
reforms require the passage of controversial federal legisiation. While several proposals
are being considered in Congress as noted, the scope and ultimately the enactment of
such legislation may not be certain until the end of the Congressional session in late
2010. Moreover the significant turmoil in the financial markets generally, and the
mortgage market most particularly, may limit the ability to make meaningful assessment
in the immediate term. Given these factors, we respectfully suggest that your office give
consideration to commencing the full evaluation after the issue of federal legisiation has
been resolved and the turmoil in the financial and mortgage markets has subsided.
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If you have any questions regarding this letter or the information we have sent to
Mr. Weintraub, please feel free to contact Deputy Commissioner, Mark Kaufman, at
(410) 230-6361 or me.

Very truly yours,

Stk oo ot

Sarah Bloom Raskin
Commissioner of Financial Regulation

cc: Alexander M. Sanchez
Secretary, Department of Labor, Licensing and Regulation

Karl S. Aro
Executive Director, Department of Legislative Services
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Preliminary Evaluation of the
State Board of Environmental Sanitarians

Recommendation: Full Evaluation in 2011

The Sunset Review Process

This evalvation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known
as “‘sunset review” because most of the agencies subject to review are also subject 1o termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according 10 a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on bebalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undenaken the following year.

The State Board of Environmental Sanitarians (BES) was not scheduled for a preliminary
evaluation under statute until 2010; however, DLS accelerated the review process for this board
- along with several others — to more evenly distribute the number of evaluvations conducted over
the next few interims. BES last underwent a full evaluation in 2001. In the 2001 evaluation
report, DLS concluded that BES serves an important function in licensing and overseeing
individuals who enforce compliance with federal. State, and local health laws. DLS
recommended that the board’s termination date be extended by 10 years and that BES report to
certain standing committees of the General Assembly on the implementation of other
recommendations in the report. Chapter 172 of 2002 extended BES’ termination date to July 1,
2013, and required BES, by October 1, 2002, to submit a follow-up report on issues raised in the
evaluation.

To collect information and data for this evaluation, DLS staff reviewed meeting minutes,
financial data, complaint data, licensing data, and other information obtained from BES, as well
as previous sunset evaluations, statute and regulations, and background literature on the field of
public health. Interviews were conducted with board members, the board’s counsel,
administrator, and administrative specialist, as well as members of relevant professional
associations. Staff also attended two board meetings.

BES reviewed a draft of this preliminary evaluation and provided the written comments
attached at the end of this document as Appendix 6. Appropriate factual corrections and
clarifications have been made throughout the document; therefore, references in board comments
may not reflect the final version of the report.

Prepared by: Elisa R. Ford e Department of Legislative Services o Office of Policy Analysis « December 2009
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2 Preliminary Evaluarion of the State Board of Lnvironmenral Sanitzrians

Environmental Sanitarians

Envirommental sanitarians enforce comphance with federal, State, and local
environmental and health laws and regulations. Most environmental sanitarians are employed in
the public sector. In Maryland, “practice as an environmental sanitarian” means, as a major
compenent of employment, to apply academic principles, methods, and procedures to the
inspections and investigations necessary to collect and analyze data and make decisions
necessary {o comply with environmental and health laws and regulations, including those
regarding:

L the manufacture, preparation, handling, distribution, or sale of food and milk;
° water supply and treatment;

° wastewater treaiment and disposal;

o solid waste management and disposal;
L] vector control;

] insect and rodent control;

L air quality;

] noise control;

o product safety;

° recreational sanitation; and

° institutional and residential sanitation.

Regulation of environmental sanitarians, or their equivalent, varies among the states.
According to the 2009 State Environmental Health Registration Survey conducted by the
National Environmental Health Association (NEHA), 32 states have licensing programs for
environmental sanitarians or their equivalent, 19 of which are mandatory. The minimum levels
of education and training required for licensure also vary by state, though there 1s a trend toward
using NEHA’s examination as part of licensure.

The State Board of Environmental Sanitarians

BES was created in 1969 to ensure that individuals practicing as environmental
sanitarians in Maryland meet minimum professional standards. BES is one of three
environmental licensing boards currently operating within the Maryland Department of the
Environment (MDE). BES carries out its mission by licensing individuals as “registered
environmental sanitanans,” regulating “sanitarians-in-traiming” (individuals who meet the
educational requirements for licensure but are obtaining relevant supervised experience),
approving continuing education courses for licensees, and occasionally imposing disciplinary
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Preliminary Evaluation of the State Board of Environmental Sanitarians 3
sanctions. BES also keeps a current record of all environmental sanitarians and sanitarians-in-

training in the State, sets and collects fees, and provides informational resources to practicing
environmental sanitarians and the pubiic through the board’s web sitc.

Major Statutory and Regulatory Changes Since the 2001 Sunset Evaluation

Following the 2001 sunset evaluation, two laws made substantive changes to the
Maryland Environmental Sanitarian Act. These changes are summarized in Exhibit 1.

Exhibit 1
Major Legislative Changes Since the 2001 Sunset Evaluation

Year Chapter Change
2002 172 Extends the board’s termination date by 10 years to July 1, 2013.

Requires DLS to conduct a sunset review of BES by July 1, 2012.
Alters the membership of BES.

Requires BES to report to certain committees of the General Assembly on
or before October 1, 2002, on the board’s progress in implementing the
recommendations of the 2001 DLS sunset evaluation report,

2004 230 Exempts milk safety inspectors performing duties under the National
Conference on Interstate Milk Shipments and employed by the Department
of Health and Mental Hygiene from the State licensure requirement for
environmental samtarians.

Source: Laws of Maryland

Chapter 172 of 2002 altered the membership of BES by reducing the number of members
from MDE from {wo to one; creating a member position for a Department of Health and Mental
Hygiene (DHMH) employee; repealing a requirement that one member be employed by a local
health department in certain jurisdictions; and creating a position for a person employed by a
local government.

Chapter 172 also required BES to report to certain standing committees by
October 1, 2002, on the implementation of DLS’ recommendations in the 2001 sunset report.
DLS notes that there is no record that BES completed this reporting requirement.

In 2005, in response to a DLS recommendation in the 2001 sunset evaluation, BES
adopted regulations (Code of Maryland Regulations, 26.07.05.01 and .02) establishing a code of
ethics for applicants and licensees. This code of ethics is included at the end of this document as
Appendix 1.
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4 Preliminary Evaluation of the Stute Board of Environmensal Saritarians

Demand for Environmental Sanitarians Exceeds Supply

BES advises that the demand for environmental sanitarians i1s growing, and there are
currently more positions than qualified candidates. The board anticipates that this gap will
increase significantly over the next few years, based on its own estimate that 40% of licensees
are approaching retirement. In response 1o this projected trend, BES has taken a greater role in
strengthening recruitment and retention of qualified environmental sanitarians in the State,

BES is composed of nine members: seven registered environmental sanitanans and two
consumers. A current roster of board members is included as Appendix 2. Members are
appointed by the Governor with the advice of the Sccretary of the Environment and the advice
and consent of the Senate. BES members are appointed to five-year terms and may not serve
more than one consecutive term. At the end of a term, a member continues to serve until a
successor is appointed and qualifies. As currently structured, of the board members serving on
BES:

® one must be employed by private industry;
o one must be employed by MDE;
. one must be employed by DHMH;

° one must be employed by a local health department and be employed under the State
Personne! Management System;

. one must be employed by a local government and not be employed under the State
Personnel Management System,;

] two must be appointed at large from a jurisdiction not already represented to balance
geographical representation; and

o two must be consumers.

BES is only required to meet twice a year but currently meets monthly to conduct its
business. BES members are unpaid volunteers, though they are entitled to reimbursement for
expenses under standard Statc travel regulations.

BES has access (o an Assistant Attorney General at MDE as necessary. BES advises that
the nature of this access has never been made clear, BES also shares a part-time administrator
and a part-time administrative specialist with the State Board of Waterworks and Waste Systems
Operators. The administrator and administrative specialist also often assist the State Board of
Well Drillers.
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Preliminary Evaluation of the State Board of Environtmental Sanitarians 5

Due to hmited staff resources, BES members have taken over many administrative duties,
including creating executive summaries of BES meeting minutes, occasionally responding to
correspondence, and updating the board’s web site. The sufficiency of staff support for BES
should be evaluated to see if additional staff resources are necessary.

Maryland Has a Mandatory Licensure Program with Many Exceptions

In Maryland, environmental Sanitarians are governed by the Maryland Environmental
Sanitarian Act, Title 11 of the Environment Article. Except if expressly exempt, to practice as
an environmental sanitarian or use the title “registered environmental sanitarian™ or the initials
“R.S.,” a person must be licensed by BES. BES requires applicants for licensure to meet
minimum education and iraining standards and to pass a qualifying examination, discussed in
more detail later in this section.

There are currently 25 statutory exceptions to the licensure requirement, as shown in
Appendix 3 of this document. Some of these exceptions are specific and targeted (i.e.,
chemists), while others are more broad (i.e., persons employed by industrial operations whose
environmental services are performed solely for their employer). Statute does not address some
exceptions that exist as a matter of practice. For example, certain waterworks and wastewater
works operators seem to fall under the requirement for licensure as they handle water supply and
treatment and wastewater treatment and disposal. In practice, these individuals are licensed
through the State Board of Waterworks and Waste Systems Operators, though no specific
exemption is provided.

The 2001 sunset evaluation of BES recommended that the board, in conjunction with
MDE and the Department of Natural Resources (DNR), evaluate the exemptions to Maryland’s
licensure requirement for environmental sanjtarians and report to the Senatc Education, Health,
and Environmental Affairs Committee and the House Environmental Matters Committee on any
exemptions that could be eliminated and the reasons for eliminating them. This recommendation
was not implemented. Instead, Chapter 230 of 2004 added a new category of exemption. The
board advises that it did not follow this recommendation because of insufficient resources.
During the course of this sunset evaluation, concerns were again raised that the hst of statutory
exceptions may merit evaluvation. These exemptions should be revisited to determine
whether any should be added, climinated, or clarified.
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6 Preliminary Evaluation of the State Bourd of Environnental Sanitarians

Career Path to Become an Environmental Sanitarian Is Lengthy

Licensure as an cnvironmental sanitarian in Maryland requires applicants to meet
minimum education and training requirements as shown in Appendix 4. There are currently
four possible combinations of education and training that can lead to licensure. A fifth path was
previously available to certain individuals who (1) applied for licensure before July 1, 1993;
(2) possessed 10 years experience in the field of environmental health; and (3) passed the
licensure examination within two years of application for licensure,

Under the four current paths to licensure, applicants generally must have at least a
baccalaureate degree and 12 months of experience as a sanitarian-in-training. Applicants also
must pass a qualifying examination and pay the required fees. Current fees charged by BES are
shown in Appendix 5. The process for applicants to meet Jicensing requirements, described in
more detail below, can be lengthy. On average, three to four years are needed beyond
completing the educational requirements to obtain the required specialized training and pass the
qualifying examiination.

To obtain an initial license to practice as an environmental sanitarian, an individual must
first file an application for licensure with BES, accompanied by (1) an official transcript of the
applicant’s baccalaureate and post-baccalaureate studies; (2) verification of the applicant’s
relevant previous work experience, if any; and (3) the required application fee. The board’s
administrative specialist reviews each application to determine if the minimum education
requirements for licensure have been met and then makes a preliminary recommendation on the
application to the administrator. The administrator reviews the application materials and the
administrative specialist’s recommendation and then presents it to BES for final action. When
questions arise about the sufficiency of an applicant’s qualifications, the board evaluates the
application directly,

Following board approval of an application, BES issues the applicant a certificate of
ehigibility (COE) for obtaining employment as an environmental sanitarian. A COE is valid for
12 months but may be renewed by BES on submission by the applicant of a request for renewal
and payment of the appropniate fee.

Once the applicant has found employment as an environmental sanitarian, the applicant is
required to return the COE to BES with a description of the applicant’s new job title and duties.
The administrator reviews the job descniption to ensure that it falls within the experience
requirements for an environmental sanitarian and makes a recommendation to BES. The
applicant is also required to obtain an environmental health sponsor who must certify that the
applicant has the required experience to take the qualifying examination.

1f BES approves the applicant’s employment and the applicant obtains a sponsor, BES

issues the applicant a sanitarian-in-training certificate (SITC). Depending on the applicant’s
qualifications, the SITC is vahd for 12 or 24 months. This certificale allows the applicant to

102



Preliminary Evaluation of the Stare Board of Environmental Sanitarians 7

temporanly work in the State as an environmental santtanan in order 1o accumulate enough
experience to qualify to take the examination required for licensure. The SITC specifies a date
of eligibility to take the qualifying examination, based on the amount of experience that the
applicant needs to meet the minimum experience requirement. An applicant may request board
approval to take the licensing examination before the date specified 1f the applicant will complete
the required training during the same month the examination will be held or in the month after.

The qualifying examination for environmental sanitarians is created and administered by
a contractor and currently offered three times a year. BES requires a passing score of 70%. If an
applicant does not pass the examination by the third attempt, the applicant is prohibited from
sitting for the c¢xamination again until the applicant has completed additiona} training in
accordance with a wrnitten plan, which must be approved by BES. A person may not participate
in a sanitanan-in-training program for more than three years, unless approved by the board. In
practice, due to low pass rates on the qualifying examination, BES advises that it frequently
extends the SITC period to allow sanitarians-in-training to continue to gain additional experience
while prepanng 1o retake the examination.

Board Responds to Low Examination Pass Rate by Securing A New
Examination Contractor

As shown in Exhibit 2, in recent years most applicants have not passed the examination
on their first sitting. The low pass rate is attnbutable to many factors. First, the examination
covers a wide range of specialized subjects, from food safety 1o lead, but applicants usually only
have the opportunity to train in 2 few subject areas. Second, BES is authonzed to approve study
plans, but not create them, and the testing contractor used by BES until August 2009, the
Professional Examination Service (PES), did not provide study guides or other tcst preparation
resources. As a result, applicants were on their own in terms of developing an appropnate study
plan. Finally, the board advises that PES’ examination was not frequently revised and did not
always reflect current practice.

To address the low pass rate, BES voted in September 2008 to switch examination
contractors. Beginning in August 2009, NEHA became the official testing service in Maryland.
NEHA's Examination for Registered Sanitanians or Registered Environmental Health Specialists
is currently accepted by a majority of states, and BES advises that it better reflects current
practice. Test-takers also now have access 1o NEHA study guides and other tcst preparation
resources, as well as the option of taking the examination online at a testing center for an
additional fee.
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8 Preliminary Evaluation of the State Board of Environmental Sanitariuns

Exhibit 2

Environmental Sanitarian Examination Pass Rates
August 2004-April 2009

Date Total # of Examinecs # Passed Pass Rate
April 6, 2009 26 16 61.5%
December 1, 2008 23 3 13.0%
August 4, 2008 22 5 22.7%
Aprnl 7, 2008 19 4 21.1%
December 3, 2007 21 9 42.9%
August 6, 2007 19 11 57.9%
Aprii 2, 2007 22 12 54.5%
December 11, 2006 13 4 30.8%
August 7, 2006 8 3 37.5%
April 3, 2006 25 20 80.0%
December 5, 2005 21 10 47.6%
August 1, 2005 22 13 59.1%
Apnl 4, 2005 15 6 40.0%
December 13, 2004 27 16 59.3%
August 9, 2004 14 0 0.0%

Source: State Board of Environmental Sanitarians

Board Lacks Authority to Waive Licensure Requirements Based on
Experience

BES is authorized to waive the qualifying examination requirement if an applicant meets
certain criteria or is licensed in another state with which BES has a reciprocal agreement.
However, as BES does not currently have any reciprocal agreements with other states, applicants
from other states seeking waiver of the qualifying examination are reviewed on a case-by-case
basis, BES advises that use of NEHA’s examination should facilitate this process because the
examination 1s 50 widely used.
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DPreliminary Evatuation of the Staie Board of Environmental Sanitarians 9

Once an applicant micets the education and (raining requirements and passes the
qualifying examination, BES issues the applicant a hcense 10 practice as a registered
environmental sanitarian.

Concerns have been raised about the rigidity of the licensing process, given the unmet
dcemand for environmental sanitanans in the State. Highly specialized positions remain vacant in
part because often candidates with sufficient specialized knowledge do not have the broader
general knowledge base required of registered environmental sanitarians. BES does not
currently have the authority {0 waive education or training requirements for applicants with other
relevant experience. The authority of BES to waive requirements should be evaluated to
determine if a waiver process would be beneficial.

License Renewal - Continuing Education Requirements Could Be More
Targeted

Licensees are required to renew their licenses every two years. An applicant for license
renewal must submit an application to BES demonsirating completion of 20 hours of continuing
education during the two-ycear period, along with the renewal fee.

Continuing education is the most significant way that BES currently oversees individuals
once they are licensed. Licensees self-report their continuing education hours. BES reviews all
continuing education submitted and determines the amount of credil hours that will be awarded.
BES does not require the licensee to submit official proof of attendance from the course provider
that confirms the exact number of hours in which the licensee participated. General proof of
attendance is required. A licensee may receive credit for education hours that do not directly
relate to the type of work the licensee specifically does (ie., a licensee who tests pools may
receive credit for a course on food safety).

BES is beginning to take a more proactive approach to approval of continuing education
and has begun working with professional organizations and other course providers to
pre-approve contipuing education courses. In November 2009, BES revised its policy on
continuing education to require stricter accounting of continuing education hours.

At present, BES does not offer any guidance to licensees as to which courses to take in
order to pursue particular career paths or to obtain cross-training that is valuable to employers.
This type of guidance could aid recruitment and retention of environmental sanitarians.

Now that a new continuing education policy has been adopted, BES should
periodically review the policy to determine whether it is sufficient to ensure uniform
accountability for credit hours. Also, BES should consider creating guidelines for
continuing education to assist licensees in attaining the training necessary for career
advancement.

105



10 Preliminary Evaluarion of the State Board of Envivonmental Sanitarians
Licensing Activity Appears in Decline

As of August 1, 2009, there werc 599 registered environmental sanitarians and 79 SITC
holders in the State. BES advises that, of these individuals, 537 registered environmental
santtarians (90%) and 76 SITC holders (96%) practice in the public sector (including federal,
State, or local government). Though BES keeps a list of current licensees and SITC holders, it
does not keep a record of the total tally for each category by ycar. The board keeps hard copy
files, but its electronic database is antiquated with very limited sorting capacity, As a result, it is
difficult to track trends in licensing. BES should revise its database to track the total number
of licensees more cffectively.

DLS was able to obtain limited historical licensing data. Exhibit 3 shows the total
number of registered environmental sanitanans and SITC holders as of October 2001,
August 2008, and August 2009. When comparing October 2001 and August 2009 data, it does
not appear that the number of licensees and SITC holders has fluctuated significantly. However,
between 2008 and 2009, the number of registered environmental sanitarians dectined by 8.3%,
while the number of SITC holders declined by 16.0%.

Exhibit 3
Registered Environmental Sanitarians and Sanitarians-in-training

October 2001  August 2008  August 2009

Registered Environmental Sanitarians 610 653 599
Sanitanians-in-training (SITC Holders) 81 %4 79
Total 691 747 678

Source: State Board of Environmental Sanijtarians, Department of Legislative Services.

As previously noted, in response to the board’s projected shortage of environmental
sanitarians over the next few years (due to the number of current licensees whom the board
expects to retire), BES has begun to devote significant energy, in coordination with local health
departments, DHMH, and MDE, to developing strategies to strengthen the recruitment and
retention of environmental sanitarians.

Board’s Disciplinary Action Is Limited; No Formal Complaint Policy

bl

Any person may make a written, specific complaint, referred to as a ‘‘charge,” of a
violation that is grounds for disciplinary action under the Maryland Environmental Sanitarian
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Preliminary Evaluation of the State Boavd of Environmental Sanitarians 11

Act or the code of ethics for environmental sanitarians. A registered environmental sanitanian
who knows of an action or condition that might be grounds for disciplinary action is required to
rcport to BES. The person making the charge has immunity from hability.

The board does not have express investigatory authority; however, it does carry out
limited investigations on receipt of a charge. Due to limited staff resources and expertise, BES
relies heavily on information provided by employers with respect to a charge. Following
investigation of a charge, if BES finds that a violation has occurred, the board may deny
licensure, reprimand a licensee, place a licensee on probation, or suspend or revoke a license,

If BES votes to take disciplinary action, the charge is referred to the board counsel. A
separate attorney from the Office of the Attorey General acts as prosecutor if the board takes
formal action against a licensee. BES advises that it generally takes between six and eight
months to resolve a charge. In practice, BES rarely exercises its disciplinary authority. Over the
last six years, only seven charges have been filed with the board. Of these, three have been filed
since the spring of 2009 and are currently pending. As shown in Exhibit 4, of the remajning
four charges, only two resulted in formal discipline, while one case was closed.

Exhibit 4
Charges Investigated by the State Board of Environmental Sanitarians
Fiscal 2003-2009

Source of Charge  Allepation BES Action
Employer Falsified inspection records Flagged file, after
individual left the job
Employer Conflict of interest Revoked sanitarian-in-
training certificate
Employer Failed to maintain license Issued a reprimand letter
Employer Failed 1o follow the proscrnbed inspection Cleared the individual of
procedures the charge
Coworker Failed to follow the proscribed inspection Pending
procedures
Employer Conflict of interest Pending
Employer (1) Sexual harassment and (2) failed to follow Pending

the proscribed inspection procedures

Source: Siate Board of Environmental Sanitarians
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12 Preliminary Evaluation of the State Board of Environmental Sunitarians

The small number of charges may be due in part to the nature of the self-reporting svstem
in place. BES is required to respond to all charges of violations, but it is outside the scope of
BES’ mandate to proactively seek out violations. Therefore, BES is reliant upon employers and
others to report violations. A concern has been raised that employers have preferred to handle
discipline through interal personnel channels, bypassing BES. BES advises that it has never
received a charge from the private sector.

The State Board of Physicians requires employers to report disciplinary action taken
against certain board licensees that may justify disciplinary action by the board. This provides
additional information on the conduct of licensees. BES should consider whether a similar
reporting requirement may be appropriate for BES.

BES does not have a policy about how to process complaints, including what
documentation to maintain but is working to develop one. The board keeps hard copy records
regarding each charge in the folders it maintains for each licensee and SITC holder but does not
have detailed information about charges accessible through its database. BES advises that it is
currently developing a standard disciplinary policy and intends to have the policy in place by
June 30, 2010,

BES should develop a policy for processing charges and maintaining easily
searchable records related to them. The board should also consider whether an employer
reporting rcquirement may be appropriate to identify violations of the Maryland
Enviroenmental Sanitarians Act that are not currently reported to the board.

BES Is General Funded with Expenditures Exceeding Revenues

BES is budgeted through MDE and funded with general funds. Although general funded,
the board also has fee setting authority. Likewise, fee revenue is deposited in the general fund.
Board fees have not been altered since the 2001 sunset evaluation. Exhibit 5 provides a fiscal
summary of BES for fiscal 2003 through 2009. Because environmental sanitanan licensees are
issued on a two-year renewal cycle, BES generally takes in higher revenues in odd-numbered
tiscal years. While fee revenues often exceed the board’s general fund appropriation in those
years, BES revenues do not consistently cover its appropriation in all years.

Board expenditures are not included m Exhibit 5 because BES shares some staff and
overhead expenses with other boards, and MDE was unable to give a precise account of BES’
share of these costs. This makes it difficult to assess whether the board has sufficient funds to
meet its staffing needs, particularly recently as members of the board have taken on numerous
administrative tasks. BES advises that it has no control over its budget. Some members
expressed concern about the lack of transparency and control over the budget, as it constrains
certain BES activities (such as participation in national conferences). Others have said that BES
does not have the capacity to oversee its own budget, or even part of it.
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Preliminary Evaluation of the State Board of Environmental Sanitarians 13

While BES’ fees could be increased to bridge the gap between fee revenues and general
fund appropnations, it does not appear necessary given the nature of the board. First, at least
90% of registered environmental sanitarians and SITC holders are employed in the public sector,
many serving local governments. Seccond, environmental sanitarians working for the State
generally eam base salaries beginning at $34,000 to $45,000. Third, the impact of the board on
the general fund has ranged from no more than $37,000 to $48,000 in any given year since
fiscal 2003. Thus, DLS finds that it is not unreasonable for the State to cover a portion of board
costs. Furthermore, BES advises that it does not wish (o raise fees in order to keep financial
barriers to entering the field low and attract new licensees in a time of projected shortage.

MDE should provide BES with more specific information about board e¢xpenditures
so that the board can determine whether additional funds for staffing are available.

Exhibit 5

State Board of Environmental Sanitarians Fiscal Data
Fiscal 2003-2009

FY 2003 FY 2004 FY2005 FY2006 FY2007 FY2008 FY2009
General Fund Appropriaton $55,588  §56,334 $59.440 $62,672 £67,277 S68,317 $73.316

Fee Revenues 66,650 19,675 68,765 18,463 66,400 20,610 69,825
Revenue Excess/(Gap) 11,062 (36,659) 9,325  (44,207) (877)  (47.707)  (3,491)
% Appropriation 19.9%  349%  115.7% 29.5% 98.7% 30.2% 95.2%

Covered by Revenues

Notes: Expenditures are not included as some overhead costs and BES staff members are shared with other boards.
MDEL could not provide expenditure numbers for the board alone.

Source: Depaniment of Legislative Services, Stale Board of Environmental Sanilarians

Board Uses Work Teams to Carry Out Its Duties

Since 2008, BES has divided itself into three work teams to carry out its duties: the
housekeeping team, the policy team, and the Environmental Health Liaison Committee (EHLC)
advisory team. The housekeeping team is responsible for BES’ web site and all correspondence
not handled by BES staff BES recently significantly revised its web content as part of
increasing outreach efforts and is beginning to see additional traffic to 1ts site.

The policy team drafts board policies to guide decision-making or clarify procedure to
the public. The policy team is currently drafting policy statements on disciplinary procedures.
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14 Preliminary Evaluation of the State Board of Environmenial Sanitarians

The EHLC advisory team acts as BES’ haison to the Long-Term Workforce Work Group
of EHLC. Formed in 2007, the work group is a joint project of DHMH, MDE, and local health
departments to develop strategies to meet the State’s environmental health workforce needs over
the next decade. The work group intends to issue a report in the coming months with 2 series of
recommendations to increase recruitment and retention of environmental health workers,
including environmental sanitarians.

Meving Board from MDE to DHMH Under Consideration

One of the key anticipated recommendations of the Long-Termn Workforce Work Group
is to move BES from MDE to DHMH. At its inception, BES was part of DHMH but was moved
to MDE when the department was created in 1987. The transfer of BES from DHMH to MDE
was controversial at the time and remains so. Advocates for moving BES to DHMH assert that
most environmental sanitarians work at DHMH or in local health departments; environmental
sanitarians are more involved in the public health aspect of environmentalism; and DHMH does
more professional licensing than MDE and has better resources for this work such as the capacity
to accept applications and manage continuing education hours online. No one interviewed
during this sunset evaluation advocated against the move, but some expressed indifference. The
board's position is that DHMH is the most logical location for the board.

DLS should evaluate the proposal that BES be moved from MDE to DHMH and
make a recommendation as to the best departmental location for BES.

Summary of Recommendations

The State Board of Environmental Sanitarians continues {o serve an important function in
licensing and overseeing individuals who enforce compliance with federal, State, and local
health and environmental laws. In particular, under the leadership of its current chair, BES has
become much more proactive about managing the work of the board and reaching out to
Jicensees and the public. The current board members have also taken greater initiative,
dedicating many hours to improving the board’s services. Many changes in the board’s policies,
procedures, and services are currently underway. However, several ongoing and emerging
issues indicate that further evaluation could assist BES in furthering its mission.
Therefore, DLS recommends that a full evaluation of the board be conducted but be
delayed unti) the 2011 interim to allow the board time to implement the changes it has
begun. In the meantime, DLS recommends that the board and MDE take the following
actions:

. Board Resources: BES should update its licensing tracking system to make it easier to
evaluate licensing trends, including the change in total licensees from year to year.
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Preliminary Evaluation of the State Sourd of Environmental Sanitarians 15

® Exemptions from Licensure Requirement: MDE and DHMH, in conjunction with
olher relevant stakeholders including DNR, should revisit the current statutory exceptions
to licensure to determine if the exceptions remain appropriate and whether any should be
added, ehminated, or clarified.

® Continuing Education: BES should consider including guidelines that help licensees
determine which courses they should take to obtain training necessary for advancement
along certain career tracks.

° Disciplinary Processes: BES should continue its efforts to develop guidelines for
processing charges, including records maintenance, and consider requinng employer
reporting of internal disciplinary actions.

] Staff Resources and Board Budget: MDE should provide BES with specific
information about board expenditures, including prorated information about staff salarics,
so that BES has a more accurate understanding of its expenditures and can determine
whether a change 1s needed in the current level of staff support

During the 2011 interim, DLS should conduct a full evaluation of the board that
follows up on these recommended actions and other issues identified in this report. More
spccifically, the full evaluation should;

. evaluate improvements to the board's licensing tracking system, continuing education
guidelines, any recommendations regarding adoption of an employer reporting
requirement, guidelines for processing charges. revised accounting practices for the
board's budget, and if the board has sufficient statf resources;

. consider and expand on MDE’s initial review of exemptions to the licensure requirement;

o determine whether the board should be given the authority to waive education or training
requirements for licensure t0 meet demand from employers for registered environmental
sanitarians with certain specialized credentials; and

. examine the anticipated proposal that the board be moved from MDE to DHMH and
make a recommendation as to the best departmental location for BES.
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Appendix 1. Code of Ethics

An applicant for a license as an environmental sanitarian or a licensee is required to
protect and promote the health and safety of the public and the environment through:

1. the advancement of public and environmental health; and
2. expenence and continuing education training.

It is unethical for an applicant for a license as an environmental sanitarian or a licensee to
engage in conduct prohibited by:

). Environment Article, § 11-312(b), Annotated Code of Maryland, or COMAR
26.07.04.01;

2. State Public Ethics Law, State Government Article, §§15-501—15-509, Annotated Code
of Maryland; or

3. acounty or municipal ethics law adopted pursvant to State Government Article, Title 15,
Subtitle 8, Annotated Code of Maryland.

In addition, it is unethical for an applicant for a license as an environmental sanitarian or
a hicensee to:

1. refuse a professional service based on race, creed, color, or national origin;

2. willfully disregard any observed, known, or continued violation of any federal, State, or
local law or regulation regarding public or environmental health;

3. falsify or misrepresent any qualifications or information required to be set forth in any
application for licensure or other submission to the board required under Environment
Article, Title 11, Annotated Code of Maryland;

4. unless the conflict can be legally waived and waiver is obtained in writing from all
affected parties, knowingly become involved in an actual or perceived conflict of interest;

5. fail to disclose a conflict of interest that arises to all affected parties;
6. accept gifis or gratuities in exchange for preferential regulatory treatment;

7. offer gifts or gratuities to a regulatory authority with expectation of preferential
regulatory treatment; or

8. disclosc confidences or other proprietary information.

Source: Code of Maryland Regulations 26.07.05.01 and .02
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Appendix 2. State Board of Environmental Sanitarians

Membership and Staff

Name

Elizabeth Scott

William Peterson

Ann Caldwell

Paui Hetzer

Gail Lynn Kelley

Pamcla Engle

Vacant

D. Elayne Warren

Robert Sheesley

Title

Chairman

Vice

Chair

Secretary

Member

Member

Member

Member

Member

Member

Members

Interest Represented

At farge

Department of the
Environment

Consumer

Consumer

At large

Department of Health and
Mental Hygiene

Local government

Local health department
(employed under the State
Personnel System)

Private industry

Staff

Term Ends

7/1/10

7/1/13

7111

7/1/10

7/1/14

7/1/10

Appointee Charles Smyser

Resigned 7/09

71711

771/14

E. Lee Haskins, Environmental Sanitarian Board Administrator (part-time)
Kathy Glass, Administrative Specialist (part-time)

Source: State Board of Environmental Sanitarians
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Appendix 3. Statutory Exemptions from the Licensure

Requirement

The following individuals are exempt under the Maryland Environmental Sanitanian Act
from the licensure requirement:

o a sanitarian-in-training;

® a student participating in a field experience as part of an educational program;
L an applicant for licensure in accordance with 11-304(b)(5) of this subtitle; and
o a qualified individual in any of the following job classifications:

1.

2.

10.

1.

industrial hygienists as defined by the American Industrial Hygiene Association;

certified industrial hygienists and industrial hygiemsts-in-training as defined by
the Amernican Board of Industrial Hygiene;

health planners or natural resource planners;

building and housing inspectors;

geologists;

chemists;

meteorologists;

laboratory scientists;

professional engineers who are licensed in this State under Title 14 of
the Business Occupations and Professions Article and whose professional

activities are normally included in 11-101(e) of this title;

public health engineers and water resources engineers employed by the State or a
local subdivision;

hydrographers and hydrographic engineers;

natural resources managers;
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16.

17.

18.

19.

20.

21.

22.

23.

24.

natural resources biologists;

program administrators, administration directors, administrators, administrative
officers, and administrative specialists;

paraprofessional personnel, aides, and technicians whose routine duties include
monitoring, sampling, and recording of data;

persons employed by the Department of Natural Resources or related county
departments who perform duties and responsibilities under the Natural Resources
Article;

persons employed by the Maryland Department of the Environment or related
county departments who perform duties and responsibilities for erosion and
sediment control, stormwater management, or oil poliution control under Title 4
of this article;

persons employed by the Maryland Department of the Environment or related
county depantments who perform duties and responsibilities for ambient air
monitoring under Title 2 of this article or for motor vehicle pollution control
under Title 2 of this article or Title 23 of the Transportation Article;

persons employed by the Division of Labor and Industry of the Department of
Labor, Licensing, and Regulation who perform duties and responsibilities under
the Maryland Occupational Safety and Health Act;

occupational safety and health technologists as defined by the American Board of
Industrial Hygiene and the Board of Certified Safety Professionals;

safety professionals as defined by the American Society of Safcty Engineers;

certified safety professionals and associate safety professionals as defined by the
Board of Certified Safety Professionals;

persons employed by industrial operations whose environmental services are
performed solely for their employer; and

State milk safety inspectors performing duties under the National Conference on
Interstate Milk Shipments and employed by the Department of Health and Mental
Hygiene.

Source: Environment Article § Y1-301(b), Maryland Annctated Code,
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Appendix 4. Education and Experience Requirements for
Licensure as a Registered Environmental Sanitarian

science that includes the course work descnbed
under option 3 above.

Option Education Requirements Related Experience Requirements
1. A baccalaureate degree in environmental health or 12 months of experience in a
environmental science. sanitarian-in-training program

approved by the board.

2. A baccalaureate degree in the physical, biological, or 12 months of experience in a
environmental sciences that includes (1) at Jeast samitarian-in-training program
60 semester credus of physical, biological, or approved by the board.
environmental sciences, including at least one
laboratory course in two of the following: chemistry,
physics, or biology; and (2) a course in mathematics.

3 A baccalaureate degree that inciudes (1) at least 24 months of experience in a
30 semester credits in the physical, biological, or sanitarian-in-training program
environmental sciences, including at least onc approved by the board.
laboratory course in two of the fallowing: chemistry,
physics, or biology; and (2) a course in mathematics.

4. A master’s degree in public or environmental health 3 months in an intemnship approved

by the board (if nol previously
completed)

Note: Certain environmental sani(arians became licensed through a grandfathering process. These individuals werce
required to (1) apply for licensure before July 1, 1995; (b) possess 10 years expenience in the field of environmental
health acceptable 10 the board; and (¢) pass the lcensure examination within two years of application for licensure.

Source: Maryland Annolaled Code, Code of Maryland Regulations 26.07.01.03
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Appendix 5. State Board of Environmental Sanitarians
Schedule of Fees

Application and Issuance Fees

Application for license or certificate of eligibility for obtaining employment $50
Application for licensure by reciprocity $50
License approval and issuance $50

License Renewal Fecs

12-month renewal or certification of cligibility for obtaining employment $25
Biennial license renewal $100
Late renewal of biennial license (in addition to required license fee) $50
Reinstatement of license {(in addition to required license renewal fee) $100

Examination Fee

Established by examination service

(Nationa! Environmental Health Association) $125/ cxamination for the 1* 50 examinations
$115/ examination thereafter
S80 if examination is taken online
(in addition to examination fee above)

Miscellaneous Fees

Retumed check charge (in addition to bank charges) $£25
Replacement of license §25
Examination score verification $25
Copy of roster of current license holders $25

Source: State Board of Environmental Sanilarians, Code of Maryland Regulations 26.07.02.09
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Appendix 6. Written Comments of the
State Board of Environmental Sanitarians
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MARYLAND DEPARTMENT OF THE ENVIRONMENT
1800 Washington Boulevard ¢ Baltimore MD 21230

MDE 410-537-3000 e 1-800-633-6101
Martin O’Malley. Shari T. Wilson
Governor Secretary
Anthony G. Brown Robert M, Summers, Ph.D.
Lt. Governor Deputy Secretary

BOARD OF ENVIRONMENTAL SANITARIANS

December 3, 2009

Department of Legsslative Services
Office of Policy Analysis
Attention: Ms. Jennifer B. Chasse
Senior Policy Analyst

Legislative Services Building

90 State Circle

Annapolis, Maryland 21501-]1991

Dear Ms. Chasse:

The Maryland Board of Environmental Sanitarians has reccived and reviewed the Department of
Legislative Services (DLS) Exposure Draft Sunset Review Evaluation report of the Board. The Maryland
Department of the Environment respectfully provides the following comments to report:

i. Page 14, under “Moving Board from MDE to DHMH”

The Board's position on this issue 1s that the Depariment of Heaith and Mental Hygiene is the logical
location from which the Board should operate. The Board understands that this may not be possible
due to the current fiscal and economic situation.

2. Page 14, under “Board Resources”
The Board agrees with the DLS assessment that the updating of the licensing tracking system would
certainly make it easier to evaluate licensing trends. However, funding for this activity is Jacking. It

should be noted that the Board in cooperation with MDE’s IT staff has crafted a greatly improved
web-site. The Board views this accomplishment as a first step toward improving the licensing process.
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3. Page 15, under “Exemptions from Licensure Requirement®

The Board agrees with the DLS astessment that a review of legislative exceptions to licensure is
neccssary; however staff resources to accomplish this activity arc lacking. The Board suggests that
this activity should be carried out between the Personnel Departments of both MDE and DHMH with
the assistance and active cooperation of the Board.

4. Pagel5, under “ Continuing Education”

The Board completed this recommendation and has issued a newly revised policy for handling
requests for (he approval of continuing education. The policy will be published on the MDE web-site
for the widest possible distribution.

5. Page 15, under “Disciplinary Processes”

The Board has identified the need for a cicar disciplinary review process and is currently developing
a policy that is fair and legally accurate. Recent cases have substantiated the need for the Board to
review the disciplinary process in addition to Personnel Divisions actions. The Board recogmzes that
although COMAR 26.07.04.01 specifically addresses disciplinary actions, 1t appears to lack guidelines
for implementation. The Board is currently drafting a new policy to clarify the COMAR regulations
in this area.

6. Page 15, under “Staff Resources and Board Budget”

The Board agrees with the DLS asscssment. However, the Board also recognizes the difficulty of
identifying commingled costs among shared MDE Environmental Boards staff resources. The Board
is looking into the possibility of changing the renewal cycle to more evenly reflect actual Board costs.
Board Members actively provide environmental health services to assist the Environmental Health
Liaison Committee, Environmental Health Professional Organizations, the Conference of
Environmental Health Dircctors and also serve as a source of emergency management resources.

Conclusion
Finally, on page #15 the report recommends that the Maryland Board of Environmental Sanitarians

should undergo a Full Sunset Review during the interim of 2011. The Board welcomes this opportunity
to work with DLS,

Sincerely,

Elizabeth Scot, MPH, RS, REHS
Chair
Maryland Board Environmental Sanitarians
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Preliminary Evaluation of the
State Board of Physical Therapy Examiners

Recommendations: Waive from Full Evaluation
Extend Termination Date by 10 Years to July 1, 2022

Require Follow-up Report by October 1, 2011

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-40) et seq. of the State Government Article), which establishes a process better known
as “sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evalvated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. [f waived, legislation to rcauthonze the agency typically is enacted.
Othenwise, a full evaluation typically is undertaken the following year.

The State Board of Physical Therapy Examiners (SBPTE) last underwent a preliminary
evaluation as part of sunset review in 1999, having undergone a full evaluation in 1990. Based
on the DLS recommendation in 1999 to waive a full evaluation, the General Assembly extended
the termination date of this board to July 1, 2012.

In conducting this preliminary evaluation, DLS staff reviewed applicable State law and
regulations, recent relevant legislative and regulatory actions, prior evaluations of the board, the
board’s recent operating budget history, board meeting minutes, licensing data, disciplinary
action data, and other information provided by the board. DLS also examined data on national
industry trends, attended a board meeting, and conducted interviews with board staff and board
members.

SBPTE reviewed a draft of this preliminary evaluation and provided the written
comments attached as Appendix 1. Appropriate factual corrections and clarifications have been
made throughout the document; therefore, references in board comments may not reflect the final
version of the report.

Prepared by: Caroline L. B. Boice ® Department of Legislative Services @ Office of Policy Analysis
December 2009
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The Practice of Physical Therapy

Physical therapy, as a profession, dates from the beginning of the twentieth century when
advances in health care made possible the survival of people affected by polio and war injuries.
Physical therapy is a health specialty that plans, organizes, and administers a wide range of
physiotherapeutic treatments designed to restore functional mobility, relieve pain, and prevent or
limit permanent disability for those suffering from a disabling injury or disease.

Therapists examine patients’ medical histories, then test and measure strength, range of
molion, balance and coordination, posture, muscle performance, respiratory function, and motor
function. They also determine patients’ abilities to be independent and reintegrate into the
community or workplace afier injury or iliness. Physical therapists develop treatment plans
based on the assessments that describe the treatment strategy, purpose, and anticipated outcome,
After developing a treatment plan, physical therapists often delegate specific procedures to
physical therapist assistants and aides; therefore, physical therapists are increasingly taking on
supervisory roles.

There are several national organizations associated with physical therapy. The
Commuission on Accreditation of Physical Therapy Education (CAPTE) develops the credentials
for accreditation of physical therapy schools. The American Physical Therapy Association
(APTA) focuses on professional development and offers specialty certification examinations.
The Federation of State Boards of Physical Therapy (FSBPT) is focused on public protection.

Physical Therapy Industry Expected to Continue to Grow Quickly

According to the U.S. Department of Labor’s Bureau of Labor Statistics’ Occupational
FHandbook, approximately 173,000 physical therapists were employed nationwide in 2006, and
projections show that the industry will increase 27% by 2016 — much faster than the average for
all occupations. Similarly, employment for physical therapist assistants and aides is anticipated
to grow 32% and 24%, respectively. This growth is due, in part, to the increasing numbers of
individuals with disabilities or hmited function, including the growing elderly population.
Physical therapy is also evolving to include new treatments and techniques as the science behind
the practice develops. However, proposed federal legislation imposing limits on Medicare
reimbursement for physical therapy services may restrict short-term employment prospects.

The State Board of Physical Therapy Examiners

The practice of physical therapy in Maryland is regulated by SBPTE. The board was
created by the General Assembly in 1947 and is housed within the Department of Health and
Mental Hygiene (DHMH). From the outset, the purpose of the board has been to license and
regulate members of the profession to ensure that the public receives safe and healthful physical
therapy.
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SBPTE is composed of eight members. Five members are licensed practicing physical
therapists, one member )s a practicing physical therapist assistant, and two are consumers.
Licensed members must have at least five years of expentence. Consumer members may not
have any connection with the practice of physical therapy. The licensed members are appointed
by the Governor with the advice of the Secretary of Health and Mental Hygiene, who selects the
recommendations to the Governor from a list provided by APTA of Maryland. The Govemor
appoints the consumer members with the advice of the Secretary of Health and Mental Hygiene
and the consent of the Senate. Members are appointed for staggered four-year terms and may
not serve more than two consecutive terms. Generally, members continue to serve until a
replacement is appointed. The board currently has no vacancies.

Meetings of the board are held monthly, and the minutes reflect that they are well
attended. The minutes give a clear picture of what business was conducted during meetings, and
opcen session minutes are easily accessible on the board’s web site.

In Maryland, Some Chiropractors Are Authorized to Practice Physical
Therapy

Until recently, there was a nationwide shortage of physical therapists. Due to the
shortage, practitioners in other allied health professions expanded their scope of practice to
include certain elements of physical therapy. Occupational therapists, athletic trainers,
recreational therapists, physical fitness trainers, massage therapists, and nurse practitioners are a
few of the health professions that receive training in some aspect of physiotherapeutics.

In Maryland, the potential for scope of practice overlap is recognized in the Health
Occupations Article by including “scope of title” provisions that do not limit the right of an
individual to practice any health occupation that the individual is authonized to practice.
However, in order to practice physical therapy in the State, an individual must be licensed by the
appropriate State authorities, SBPTE licenses physical therapists and physical therapist
assistants to practice physical therapy or limited physical therapy. Additionally, the State Board
of Chiropractic and Massage Therapy Examiners licenses certain qualified chiropractors to
practice chiropractic with physical therapy privileges. To qualify for physical therapy privileges,
a chiropractor must complete at least 270 hours of physical therapy training in chiropractic
college and satisfactorily complete a national physiotherapy examination administered by the
National Board of Chiropractic Examiners.

Chiropractors have been permitted to practice physical therapy since SBPTE was
established in 1947. However, some SBPTE members are concerned that chiropractic training
may no longer be aligned with the practice of physical therapy. While there was no indication of
problems with chiropractors practicing physical therapy in this preliminary evaluation, the
two boards that license individuals to practice physical therapy have previously not collaborated
on this issue. Since undergoing preliminary evaluation, they now have plans to meet.
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Licensing Is Major Focus of Board Activity

The board’s principal function 18 to issue and renew licenses for physical therapists and
physical therapist assistants. Both new and renewal licenses are valid for a two-year period.
Over the fiscal 2008-2009 biennial license rencwal period, the board issued a total of 980 new
physical therapist licenses and 402 new physical therapist assistant licenses, while renewing
licenses for 3,758 physical therapists and 1,050 physical therapist assistants. The number of
licenses issued by the board is shown in Exhibit 1.

Exhibit 1
Number of Licenses Issued

State Board of Physical Therapy Examiners
Fiscal 2004-2009

FY 2004 FY 2005 FY2006 FY2007 FY2008 FY 2009

Phvsical Therapists

New Licenses 348 397 316 546 404 486
Renewed Licenses' 1,922 1,841 1,952 1,501 1,642 2,116
Reinstated Licenses 39 29 27 8 88 73
Duplicate Licenses 5 6 3 11 8 27
Restricted Licenses’ 19 15 2 19 15 21

Phyvsical Therapist Assistants

New Licenses 79 129 94 151 256 146
Renewed Licenses' 431 456 465 426 468 582
Reinstated Licenses 6 13 8 2 22 24
Duplicate Licenses 2 3 0 ! ] 0

' Licenses are renewed biennially.
? Restncted licenses are issued to physical therapists licensed in other states who wish (o present continuing
educalion courses where there will be hands-on demonstrations of treatments.

Source: State Board of Physical Therapy Examiners

One component of license renewal is moniloring the acquisition of continuing education
units by licensees. Physical therapists and physical therapist assistants are expected to continue
their professional development through continuing education courses. To maintain licensure in
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Maryland, a physical therapist must eam three continuing education units (equal 10 30 contact
hours), whiie physical therapist assistants must earn {wo units (20 contact hours) per license
rencwal cycle. There are many opportunities o eam continuing education credits, and as a
conventence for its ficensees, the board mainfains a list of approved and nonapproved courses on
i1s web site.

Move to Doctoral Degree in Physical Therapy Largely Explains
Fluctuations in Number of New Licenses Issued

In recent years, a national trend in physical therapy education has emerged. The degree
typically offered to individuals seeking to enter the profession has escalated from a
two-year master’s degree to a three-year doctorate degree as the practice of physical therapy has
evolved. As of July 2009, there were 212 accredited physical therapy programs nationally. Of
the accredited programs, 95% offer doctorate degrees, while the remainder offer master’s
degrees,

In 2006, the two physical therapy programs in Maryland transitioned from offering
master’s degrees to offering only doctorate degrees. Only students opting to receive a master’s
degree graduated in 2006, while in 2007 students receiving both master’s degrees and doctorate
degrees graduated. This transition, in part, accounts for the decrease in new physical therapy
licenses issued in fiscal 2006 and the large increase in new licenses issued in fiscal 2007.

Licensing Trends Among Renewal Applicants Fluctuate

While the fluctuation in new licenses issued may be partially explained by the change in
educational attainment by licensees, the number of renewal licenses issued has also vared.
Licenses are renewed every two years. Thus, all licensees that renew in an even-numbered year,
along with those individuals newly licensed that year, are expected to renew again 1n the
following even-numbered year. For example, in fiscal 2006, 1,952 individuals renewed their
physical therapy licenses and 316 individuals were issued new physical therapy licenses.
All 2,268 of these individuals should have renewed their licenses in fiscal 2008. However, only
1,642 renewal licenses were issued in fiscal 2008. This figure suggests significant attntion of
more than 600 licensees. These individuals may have retired, moved to another jurisdiction,
chosen not to renew, or later sought to reinstate their hcenses. According to the board, the
physical therapy workforce is very fluid.

Responsibilities of Both Assistants and Aides Are Regulated; Only
Assistants Must Be Licensed

Physical therapist assistants provide limited physical therapy services under the direction
and supervision of a physical therapist. Most states, including Maryland, require physical
therapist assistants to be licensed or certified. Physical therapist assistants are limited in what
they do by State law and regulations. Generally, they may assist in providing physical therapy
treatments after the patient has been evalvated and the plan of care has been developed by 2
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physical therapist. Physical therapist assistants are required to follow the direction and plan of
care of the supervising physical therapist.

To become a physical therapist assistant in Maryland, an applicant must graduate from a
program approved by APTA and satisfactorily complete the required clinical training. Physical
therapist assistant programs are generally at the associate’s degree level.  There are
five accredited physical therapist assistant programs in the State.

Physical therapy aides are not licensed and must work under the direct supervision of a
licensed physical therapist. Physical therapy aides help make therapy sessions more productive
and are also usually responsible for keeping the treatment area clean and organized, preparing
the patient for therapy, and helping patients to or from a treatment area. Aides may also perform
some clerical tasks such as ordenng supplies, answering telephones, completing insurance forms,
and maintaining patient records.

Statutory Changes Affecting the Board Since the 1999 Sunset Review

Exhibit 2 details the statutory changes affecting the board since the 1999 preliminary
sunset review. In general, the board has kept pace with the legislative changes that have affected
the practice of physical therapy through the timely promulgation of appropnate regulations. It
has also worked to keep its regulations current. lts legislative committee meets regularly to
make recommendations for statutory changes and to update regulations to implement changes to
statute and the practice of physical therapy.

Temporary Licenses Eliminated in 2008

One of the most significant legislative changes for licensees was the elimination of
temporary licenses by Chapter 657 of 2008. According to the board, the law that authonzed
temporary licenses was passed at a time when the national licensing examination was given only
twice a year, allowing new graduates to work long before they took the examination. However,
new graduates may now sit for the national examination immediately upon graduation, and
licenses may be issued immediately to those who pass.

Foreign-educated Students Exempt from Preceptorship in 2004

Licensing of foreign-educated students has also changed; Chapter 518 of 2004 eliminated
the requirement that foreign-educated applicants complete a supervised clinical experience
known as a preceptorship. The preceptorship requirement was deemed to no longer be necessary
because the quality of foreign physical therapy programs had improved. Chapter 518 also
changed the education requirements for foreign-educated students to align with those of students
educated in the United States.

132



Preliminary Evaluation of the State Board of Physical Therapy Examiners 7

Exhibjt 2

Major Legislative Changes Since the 1999 Sunset Evaluation

Allows the board to disclose information contained in a board record to any
other health occupations regulatory board under certain circumstances.

Allows the board to waive the preceptorship requirement for a physical
therapy license if the applicant is licensed in another state.

Expands the board’s authority to deny a license or to reprimand or
discipline a licensee to include unprofessional conduct or failure to meet
accepted standards in limited physical therapy.

Allows the board chair to delegate hearing authority to a committee
consisting of three or more board members.

Extends the termination date of the board by 10 years to July 1, 2012.

Increases the misdemeanor penalty for a person convicted of violating any
part of the Maryland Physical Therapy Act from a maximum fine of $1,000
to a maximum fine of $5,000 and/or three years imprisonment.

Establishes a civil fine of up to $50,000 for practicing physical therapy or
limited physical therapy without a license.

Requires an affimative vote by a majonty of the board before it can
disclose information from records that would protect the public.

Alters the application requirements for individuals educated in another

Requires the board to elect a vice chaimnan.

Requires ongoing rather than periodic supervision of licensed physical
therapist assistants.

Repeals the authority of the board to waive the preceptorship requirement
for any physical therapy license applicant who currently is licensed in

Repeals the limitation that a licensed physical therapist must provide
on-site supervision and instruction to a licensed physical therapist assistant
practicing limited physical therapy.

Year  Chapter Change
2000 365
2000 391
2004 518

country.
2005 80

another state.
2008 657

Repeals the authority of the board to issue temporary licenses.

Source: Laws of Maryland
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8 Preliminary Evalnation of the State Board of Physical Therapy Examiners

Increased Fines for Statutory Violations

Chapter 518 of 2004 also establishes a civil fine of up to $30.000 for practicing physical
therapy or limited physical therapy without a license, which allows the board to discipline those
practicing without a license. In addition, the misdemeanor penalty for a person convicted of
violating any part of the Maryland Physjcal Therapy Act was increased from a maximum fine of
$1,000 to a maximum fine of $5,000 and/or three years imprisonment. Earlier, Chapter 365 of
2000 expanded the statutory authority for the board to deny a license or to reprimand or
discipline a licensee to include unprofessional conduct or failure to meet accepted standards in
limited physical therapy.

Complaints Have Increased; Some Require Extensive Time to Resolve

The board 1s charged with investigating and acting on complaints against licensed
physical therapists and physical therapist assistants. The majority of complaints are from
licensees, patients, staff, insurers, or other regulatory bodies. Complaints are submitted for such
actions as inappropriate use of physical therapist assistants and aides, billing overcharges, fraud,
malpractice, sexual misconduct, and poor recordkeeping. Federal law requires the board to
report all disciplinary actions to the federal Centers for Medicare and Medicaid Services (CMS).
To meet this requirement, the board has contracted with FSBPT to transmit its disciphnary
actions to CMS once a final agreement is reached.

As shown in Exhibit 3, the number of complaints submitied to the board has increased in
recent years. The significant peak in complaints in fiscal 2007 can be attributed to
180 complaints received against one individual who was practicing physical therapy without a
Jicense. Without these complaints, the board would have received only 52 complaints that year.

Exhibit 3
Resolution of Complaints Received Since Fiscal 2005
Fiscal 2005-2009

FY 2005 FY2006 FY2007 FY2008 FY 2009

New Complaints 51 33 232 131 110
Complaints Resolved

Within 1 Year 29 2] 26 93 93

Within 2 Years 1 19 180 21 N/A

Within 3 Years 11 14 16 N/A N/A

Within 4 Years 0 1 N/A  N/A N/A
Complaints Unresolved as of July 2009 0 0 10 17 17

Source: State Board of Physical Therapy Examiners, Department of Legislative Services

134



Preliminary Evaluation of the Stare Board of Physical Therapy Examiners 9

According to the board, the increased number of complaints recerved since fiscal 2008 is
attributable to patients and their families becoming more aware of the complaint process, as well
as stricter adherence by licensees to the regulatory requirement that they report any incidents of
unacceptable practice.

In addition to an increase in complaints received in recent years, DLS also found that
some complaints take the board an extended period of time to resolve. Over the five-year period
reviewed, 42 cases took more than three years to resolve. The board atiributes the long
resolution period to a lengthy appeals process, complicated cases, and delays once cases are
submitted to the Office of the Attorney General for prosecution. Verifying the reasons for delay
is difficult because data on the status of complaints through the disciplinary process has been
inconsistently tracked and the terminology used to label complaints has shifted over time,
prohibiting appropriate comparison or analysis in this preliminary evaluation. DLS notes that
board staff has proactively improved the complaint tracking system in recent years. The board’s
records show that its investigations are comprehensive, and attendance at a board meeting
confirmed the intensity of investigation necessary for the board to build strong cases. Further
investigation is required to determine the reasons behind delays in the complaint resolution
process and to identify steps that could be taken to facilitate the process.

Board’s Penalty Authority Against Practice Owners and Operators Limited

In Maryland, physical therapy practices may be owned and operated by individuals who
are not licensed as physical therapists. As the board’s disciplinary authority is limited to
licensees and individuals practicing without a license, the board cannot discipline owners or
operators of a physical therapy practice for inappropriate or illegal activities, such as fraudulent
billing, in the same way that the board may discipline its licensees. The board may refer cases
that involve owners and operators to other disciplinary authonties such as CMS, which pays
Medicare claims, or DHMH’s Office of Health Care Quality (OHCQ), which licenses physical
therapy offices along with other health care facilities. However, there is no guarantee that other
disciplinary authorities will take action or that such action will be timely. Further investigation
into this discord in the board’s disciplinary authority is nceded.

Board Has Charged Lower Fees Than Authorized Under Regulation

All but one of the health occupations boards are entirely special funded by the fees
collected for licensing, certification, registration, and other board services. In the case of
SBPTE, all fees are deposited into the State Board of Physical Therapy Examiners Fund. The
fee schedules for physical therapists and physical therapist assistants, set in regulation, are shown
in Exhibit 4.

135



10 Preliminary Evaluation of the State Board of Physical Therapy Examiners

Exhibit 4
Regulatory Fees for Physical Therapists and Physical Therapist Assistants

Application fee for licensure §150
Biennial renewal fee:

Physical therapist 325

Physical therapist assistant 300
Reinstatement fee 400
Restricted license 125
Duplicate license fee 75
Penalty for retumed checks 40
Venfication of licensure 25
Law booklet (free to applicants) 20
Approval for CEUs to course sponsor 50

Penalty for failure to maintain correct address with the board 100
CEU = continuing education unst

Source: Code of Maryland Regulations 10.38.07.02

While Exhibit 4 displays the fees authorized under regulation, for several years the board
has chosen to charge licensees renewal fees less than those authorized in regulation in order to
reduce its fund balance, which exceeded annual expenditures by 69% or more from fiscal 2004
through 2008. The actual license renewal fees charged by the board are listed in Exhibit 5.

Exhibit 5
Biennial Renewal Fees Charged for Physical Therapists

and Physical Therapist Assistants
Fiscal 2004-2009

FY 2004 FY 2005-2007 FY 2008-2009
Physical Therapists' $225 $175 $225
Physical Therapist Assistants 200 150 170

'"Physical therapists also must pay a professional fee that is collected by SBPTE on behalf of the Maryland Health
Care Commission. The professional fee was $34 in fiscal 2009.

Source: Stale Board of Physical Therapy Examiners
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Difference in Licensing Fees Small Considering Income Gap

Historically, the biennial license renewal fee charged physical therapists has been
$25 more than the fee charged physical therapist assistants. In fiscal 2008, the fee differential
was increased to §55 when the fees charged were raised for both types of licenses. However,
despite the increase, the fec differential is still small when it is noted that the average
annual salary for physical therapists is almost double that of physical therapist assistants.

Fund Balance Anticipated to Be Very Low in Fiscal 2010

Along with a full-time executive director, the board has five other full-time staff to
handle the licensing function, secretarial/reception duties, and investigations. Legal support is
provided by a part-time Assistant Attorney General and a part-time staff attomey. The board
also shares the services of information technology staff, fiscal analysts, and legislative staff with
other health occupations boards. Due to statewide fiscal constraints, until recently the board was
unable to hire the number of staff it requires to carry out its mandated responsibilities. The
appropriate numbers of staff are now authorized, and the board is currently trying to fill a vacant
investigator position for a total of seven full-time staff.

According to statute, fees should reflect the operating costs of the board. Due to
conicerns about excessive fund balances in the late 1990s, the health occupations boards
developed target fund balance levels based on a percentage of their annual budget. Boards with
smaller budgets need larger fund balances because they have less ability to absorb unexpected
expenses. Due to the size of its budget, SBPTE has a target fund balance of 30%. As shown in
Exhibit 6, the fund balance greatly exceeded the targeted amount from fiscal 2004 to 2008. As
mentioned previously, the board took appropriale action (o reduce its fund balance by
temporarily reducing Jicense renewal fees from fiscal 2005 through 2007. Foreseeing increased
expenditures, the board reinstated higher licensing fees in fiscal 2008; however, expenses were
greater than anticipated and the fund balance is projected to be only 6% of anticipated
expenditures in fiscat 2010. The fund balance needs to be rebuilt in order to meet future
unforeseen expenditures.

One reason the fund balance significantly decreased is that, in fiscal 2008, the board
faced approximately $23,000 in unanticipated relocation and renovation expenses. In addition to
these expenses, the board’s rent increased by about $30,000 annually due to the board increasing
its total space to accommodate more staff, 2 $3 per-square-foot increase in the building rental
charge, and additional costs from a new building security contract.
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Other expenditure increases include a one-time expense for a new digital imaging system
to reduce the amount of paperwork that the board needs to keep in its files and the ongoing
expensc of an additional half-time staff attorney. The fiscal 2010 budget also contains a
contractual position to evaluate applications from foreign-educated students and reflects cost
estimates that are not based on actual expenditures in recent years.

The board has chosen to manage its anticipated Jow fund balance by closcly controlling
office expenditures and possibly limiting the number of spaces for its popular free continuing
education class. The board is reluctant to raise licensing fees for fiscal 2010; however, it is
charging its licensees less than the amount authorized under board regulations, and its licensing
fees are less than those charged by other health occupations boards. Due to statewide budgetary
constraints, it is likely that the board will spend less in fiscal 2010; thus, the board may be in a
better financial situation at the end of the fiscal year. The board anticipates that the fund balance
will increase by the end of fiscal 2011 to approximately 22% of expenditures. Furthermore, the
board indicates that, if needed, board fees may be increased to support the fiscal 2012 budget.

Office Space Arrangement Has Led to Privacy Concerns

Based on a compliance advice memo from the Office of the Attomey General, the board
became concerned with securing its files because many contain confidential medical information.
With that in mind, the board requested that enclosed and locked areas for the investigators and
other staff members be included in the office renovations. Despite being self-funded and being
required to pay for the renovations, the board was not allowed to renovate the space to its desired
specifications. Instead of enclosed offices, the building manager approved adding a Jock for the
entire sutte,

Board staff indicates that the locked suite does not adequately meet privacy nceds. In
addition to storing confidential medical information, board staff conducts sensitive telephone
conversations. To deal with this situation, the investigators convinced the building manager to
upgrade the enclosed conference room to include a phone with an outgoing line. The board has
formally expressed its displeasure with the situation in a letter to the Secretary of Health and
Mental Hygiene. Further investigation is recommended to assess whether the board’s
privacy concerns present obstacles to the confidentiality of board operations.

Recommendations

The board has a solid reputation and is clearly interested in ensuring that the public
receives safe and healthful physical therapy. Throughout the evaluation process, the board and
its staff were easy to work with, professional, and responsive. On its own, the board has
continued to evaluate how it can best regulate the practice of physical therapy and improve its
internal processes. In fact, many of the issues discussed in this preliminary evaluation were
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identified by board members and staff themselves. Therefore, the Department of Legislative
Services recommends that the Legislative Policy Committee waive the State Board of
Physical Therapy Examiners (rom full evaluation and that legislation be enacted to extend
the board’s termination date by 10 years to July 1, 2022. Thus, another preliminary
evaluation will be conducted mn 2019.

To further address concerns raised in this evalnation, DLS recommends that the
board, in conjunction with DHMH, submit a follow-up report to the Scnate Education,
Health, and Environmental Affairs Committec and the House Health and Government
Operations Committee by October 1, 2011. The follow-up report should address the following
issues:

® Fund Balance: The board’s fund balance has decreased in recent years. DLS recognizes
that this decrease is due in part to unanticipated expenditures including moving and
renovation expenses. However, it 1s important that the board have a sound fiscal plan and
maintain a sufficient balance to cover future unanticipated expenses. The follow-up
report should include board financial information for fiscal 2010 and 2011 and indicate
how the board is balancing its finances to ensure a sufficient fund balance.

° Practice of Physical Therapy by Chiropractors: To address its concems, the board
needs data regarding the practice of physical therapy by chiropractors. The board should
work with DHMH to examine the type of training chiropractors receive in physical
therapy, the practice of physical therapy by chiropractors in other states, and the number
and naturc of complaints against chiropractors with physical therapy privileges in
Maryland. In addition, the board and the State Board of Chiropractic and Massage
Therapy Examiners should follow through on their plans to facilitate communication and
collaboration aboul licensing individuals to practice physical therapy. The follow-up
report should outline the board's findings and activities related to this issue.

o Penalty Authority: The board does not have authority to penalize physical therapy
practice owners or operators who are not licensed by the board for offenses such as
fraudulent billing practices. The board should work with DHMH to review the penalty
authority of other Maryland health occupations boards and physical therapy boards in
neighboring states over practice owners and operators. Options for gaining more
authority over these individuals and for more effectively referring cases involving these
individuals to entitics with existing junisdiction over the practice (e.g., CMS and OHCQ)
should also be explored. The follow-up report should update the committees on the
status of this review and include any actions taken by the board or recommendations for
statutory changes.

L Complaint Resolution: Although the board has a reputation of diligently researching
complaints and appears to take appropriate disciplinary action, some complaints take
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three or four vears (o be fully resolved. The follow-up report should provide an analysis
of rcasons bchind delays in complaint resolution and steps that could be taken to
accelerate the process.

o Privacy Concerns: Board staff indicates that the current office configuration does not
adequately meet privacy needs. DHMH should assist the board, along with other heaith
occupations boards housed in the same building, to address these privacy concerns. The
follow-up report should include options or actions taken to enhance the ability of the
boards to maintain confidentiality.
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STATE OF MARYTAND

Maryland Department of Health and Mentaf Hygiene
//)(ﬂ/(/ 0/ /(f/?///.}/(‘(// //,,(,/7 C[f(y//uz( r>

November 30, 2009

Ms. lennifer B. Chasse. Sentor Policy Analyst
Department of Legislative Services
Legislative Services Building

90 State Circle

Annapolis, MD 21401-1991

Dear Ms. Chasse:

The Marvland Board of Physical Therapy Examiners has received and reviewed the draft report
on the preliminary evaluation of the Board that was prepared by the Department of Legislative
Services. The Board and its stalf appreciate the time and effort that Ms. Caroline Boice spent
in review of the Board’s activities. Minor factual corrections have been discussed with Ms.
Boice.

The overall positive report and conclusion of the Department of Legislative Services was that
the Board has a solid reputation and has interest 1n ensuring that the public is safe from harm.
Therefore, 1he Board respectfully requests that in lieu of a full review it provide the Legislature
with a report in October 2010 that addresses the issues cited in the report.

lssucs:
Licensing Trends and Board Resources

Applicants for inmtial licensure have remained stable. Renewal of licenscs tluctuates. There are
various reasons why licensees do not renew their licenses. For example, some are itl, retire,
leave praclice to raise a family. and move to other jurisdictions. The physical therapy workf{orce
includes physical therapists and physical therapist assistants who are employed by companijes
providing temporary staffing. They obtain a Maryland license for the time they are assigned

to a Maryland pasition. Once the assignment ends and they move on, they rarely renew the
license to practice, preferring to reinstate that license if they are re-assigned to Maryland at some
future date.

4201 Pauerson Avenuc * Baltimore, Maryland 21215-2299 © 410-764-4732

Fax 410-358-1183 * 1°TD 800-542-4964 - Marvland Relay Service 1-800-735-2258
Web Site wwiwdhmb.state.ind us/bpbie
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Department of Legislative Services
Re: Physical Therapy Board Preliminary Evaluation
Fund Balance

Through 2011 the Board will have 22% in its special fund balance. The Board feels that
achieving a fund balancc of 25% is unneccssary, at this time, since its budge! reflects a line item
for litigation. The Board remains cognizant of its mandated responsibility to collect sufficient
funds to cover its costs. It will revisit its fee schedule for the 2012 budget.

Licensing Fees

The Board provides the same service to both physical therapists and physical therapist assistants.
Fees charged to physical therapist assislants have consistently been lower than those fees charged
to physical therapists.

Practice of Physical Therapy by Chiropractors

The Board echoes the concerns raised by the analyst that the Chiropractic Act allows
chiropractors to practice the entire scope of physical therapy interventions under a chiropractor's
license. The concem is based on the vast disparity between the physical therapy educational
curriculun and professional examination versus the education and examination that chiropractors
must complete in order to have “physical therapy privileges.” As physical therapy practice
continues to advance, these discrepancies in competency grow and raise questions about whether
the public is adequately protected by the current law. The right to practice physical therapy was
placed in the Chiropractic Act over 60 ycars ago as a concession to achieve licensure for physical
therapists. Today, such concession appears to be outdated.

Board’s Pcnalty Authority Against Unlicensed Practice Owners and Operators is Limited.

The Board concurs that more study into this issue is required. The problem lies with private
practice owners who are not licensces and thus have no regulatory oversight.

Complaint Resolution

Reasons for a significant increase in the number of complaints are known by the Board. Patients
and their familics have become more aware of the complaint process. Licensecs arc adhering to
the Board’s regulation that they report any incidences of unacceptable practice. Third party
payors, employers, law enforcement and the courts all report their complaints or findings to the
Board for potential consideration. Further, the Board has improved its tracking system and
reports in the State Stat process monthly. The Board’s tracking system was changed to mirror
the docket system in the Attorney General’s office. Complaint resolution is handled as

Jennifer Chassc, Senior Policy Analyst

Department of Legislative Services

November 24, 2009
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Jennifer Chasse. Senior Policy Analyst
Department of Legislative Services
November 24, 2009

Re: Physical Therapy Board Preliminary Evaluation

cxpediently as possible giving consideration to the coordination with the Office of the Attorney
General, law enforcement, and staffing resources. All licensees are assured duc process which
often is lengthy.

Privacy Concern

The Board staff explored ways on how to compiy with FIIPAA regulations when its offices were
moved in 2008. The solution from the Department of General Services is the configuration that
the entire PT Board suite is locked. The Board remains concerned that the current locking system
does not confornm 1o the intent of HIPPA regulations especially in the investigative area where
investigators are in open cubicles where their telephone conversations can be heard by others and
their case files reside.

Board Reguest

The Board respectfully requests that due to the positive nature of the preliminary evaluation, thesc
issues be addressed without a full Sunset Evaluation. Rather, the issues can be addressed in a full
report to the Legislature in the fall of 2010.

The Board thanks you for this positive review.
Sincerely,

/”-1‘9‘-{ AN // f‘;}&‘cl s 7
4 . o ./ P 4

Mar:g-ery F. Rodgers, PT "
Board Chairperson

o
-, / ) / ) / \A
S

4

Ann E. Tyminski
Executive Director

Cc: Caroline Boice
Secretary John M. Colmers
Karl S. Aron. Executive Director, Legislative Services
Board Members
J. Aaron, Deputy Director, Physical Therapy Board
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Preliminary Evaluation of the
State Real Estate Commission

Recommendation: Full Evaluation

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-40] et seq. of the State Government Article), which establishes a process better known
as “‘sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further (or
full) evaluation. If waived, legislation to reauthorize the agency typically is enacted. Otherwise,
a fuli evaluation typically is undertaken the following year.

The commission last underwent a full evaluation as part of sunset review during 2000.
Chapter 143 of 2001 extended the commission’s temmination date by 10 years to July 1, 2012. In
conducting this evaluation, DLS staff reviewed relevant State statutes and regulations,
commission meeting minutes, and prior sunset evaluations; interviewed commission members
and staff; analyzed licensing, financial, and complaint data provided by the commission; and
attended one commission meeting.

The commission reviewed a draft of this preliminary evaluation and provided the written
comments attached as Appendix 1. Appropriate factual corrections and clarifications have been
made throughout the document; therefore, references in commission comments may not reflect
the final version of the report.

The Real Estate Industry in Maryland

Licensed real estate professionals arrange the transfer of property from seller to buyer.
Licensees commonly take on tasks of listing available properties, establishing clear title,
mediating price negotiations, meeting all legal requirements, and suggesting sources of
financing, among other things. Aside from participating in this aspect of the property market,
licensees may rent and manage properties. They may also be involved in commercial, industnal,
or agricultural real cstate transactions.

Prepared by: Lindsay A. Eastwood e Department of Legislative Services @ Office of Policy Analysis
Deccember 2009
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Preliminary Evaluation of the State Real Extare Commission

As defined by statute, providing real estate brokerage services in Maryland includes
providing any of the following services for another person in exchange for compensation:

L selling, buying, exchanging, or leasing any real estate,
e collecting rent for the use of real estate; or
° assisting a person in locating or obtaining real estate for purchase or lease.

Providing real estate brokerage services also includes engaging in a business:

® dealing in real estate or leases or options on rcal estate;
® whose prirnary purpose is promoting the sale of real estate through a listing service; or
L that subdivides land that is located in any state and sells the divided lots.

Like most states, Maryland uses a tiered licensing structure. Real estate brokers serve as
the fiduciary agent of record in real estate transactions for which they or their firm acts as
intermediary. Associate brokers have the option of working as independent brokers but have
chosen instead to work for a licensed broker. Real estate salespeople may work only under
affihiation with a real estate broker and maintain a fiduciary tie to the broker for whom they
work. Brokers actually retain the licenses for salespeople who work for them so they cannot
work for more than one broker at any time.

State Real Estate Commission

The State Real Estate Commission was formed in 1939 (Chapter 351 of 1939). Laws
regulating the commission are found in Title 17 of the Business Occupations and Professions
Article of the Annotated Code. The commission was created to protect the health, safety, and
welfare of the public through its examination, licensing, and regulatory activities in regard to real
estate. Specifically, the commission;

° licenses all real estate brokers, associate brokers, and salespersons;
® processes complaints against licensees; and
L4 administers the Real Estate Guaranty Fund, which provides limited restitution to

consumers who have filed valid claims against licensees.

Composition of the Commission

The commission is one of 22 occupational and professional licensing boards housed
within the Department of Labor, Licensing, and Regulation (DLLR). The commission consists
of nine members appointed by the Governor with the advice of the Secretary. The Govemor
may remove a commission member for incompetence or misconduct. The chairman is elected by
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Preliminary Evaluation of the State Real Estate Commiission 3

members of the commission bul serves at the pleasure of the Secretary. The members’ tenms are
staggered, and there s no limit to the number of consecutive terms each member may scrve.
Although the commissioners do not receive a salary, they receive reimbursements for expenses,
including travel,

According to statute, the nine members should include five industry representatives and
four consumer members, but the commission currently has a vacancy for one consumer member.
Current commission members are listed in Appendix 2. The commission has had difficulty both
retaining consumer members and 1n enforcing the attendance of consumer members at monthly
commisston meetings. Over the past year, the commission has lost two consumer representatives
and one industry representative. A new industry representative and one new consumer member
were appointed in March 2009. At this time, no one has expressed interest in filling the
remaining vacant consumer position.

Commission staff expressed concern that consumer members, with little professional
interest in the activities of the commission, may not be prepared for the level of commitment
required to serve, which includes attendance at monthly full-commission meetings, hearing panc!
meectings, and individual preparation to hear complaint cases in panel review. Some members
found these commitments to be beyond their initial expectations. The State requires commission
members to altend at least half of full meetings to rcmain active as a member. Meetings are
rescheduled at times to accommodate the members’ calendars. Recently, two members resigned
because they were unable to fulfill their commission obligations.

Of the eight current commission members, six have been on the commission for at least
four years. When all positions have been filled, new commission members will receive training
in hearing procedures, interviewing procedures, and real estate law to assist in deciding
complaint cases. Training of commission members has come both from internal commission
orientation and from training programs offerced by the Association of Real Estate License Law
Officials (ARELLO). A training program offered by ARELLO is the Commissioner College,
a two-day training for members of state real estate commissions that a number of current
commission members, including the chair and the executive director, have attended. Attendees
have given the program high praise.

Standing Committees, Hearing Boards, and Staff

The State Real Estate Commission has two standing committecs devoted to legislative
and educational matters. Other committees are formed to advise the commission on emerging
concerns on an ad hoc basis. The standing committees report to the full commission at the
monthly business mcetings.

The commission is authorized to establish one or more real estate hearing boards with the

approval of the Secretary. The commission has established two hearing boards. Each hearing
board consists of three members and meets once a month to hold exccption or application
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4 Preliminary Evaluation af the State Reul Estate Commission

hearings. Each hearing board must have at least onc public member and one industry member.
Current hearing board assignments are listed in Appendix 3. The conunission has also created
hearing panels to review cases that have been investigated to determine if the case should be
rcferred to the Office of the Attorney General to file charges or be dismissed.

The State Real Estate Commission has 17 authorized staff members to support its
operations. The executive director manages the staff, In addition to the executive director, the
staff consists of an assistant executive director; an education administrator; a licensing
supervisor; a person who works on education, complaints, and Guaranty Fund claims; a
complaint intake coordinator; two paralegals; a licensing secretary; a receptionist; an auditor; and
four investigators. The other two authorized investigator positions became vacant in fall 2009.
The auditor and four investigators work largely from their homes. The executive director
position was instituted in 1978. The current executive director has beld the position since 2006.

Guaranty Fund

The Guaranty Fund is admimstered by the commission to compensate consumers
suffering financial loss as a result of licensee misconduct. The fund covers an act or omission
that occurs in the provision of real estate brokerage services by a licensed broker, associate
broker, salesperson, or unlicensed employee of a licensed broker. A claim must be based on an
act or omission in which money or property is obtained by a licensee by fraud, theft,
embezzlement, false pretenses, or forgery. A complainant must prove actual loss to receive
damages. All new licensees pay a fee of $20 toward the Guaranty Fund; no Guaranty Fund fec is
assessed for license renewals.

By law, the Guaranty Fund must maintain a minimum balance of $250,000. Should fund
resources go below this figure, each licensee is assessed a one-time fee to restore the minimum
balance. Individuals licensed by the commission who have claims awarded against them from
the Guaranty Fund are required to reimburse the fund for the claims made. If the licensee fails to
reimburse the fund in full with interest within 30 days, the licensee is suspended and the matter is
referred to the State’s Central Collection Unit. The licensee may be reinstated when the fund 1s
fully reimbursed, plus 10% interest.

License Requirements and Fees Reflect Tiered Structure

The State Real Estate Commission grants licenses to qualified real cstate brokers,
associate brokers, and salespersons. To become licensed, an applicant must complete the
necessary training, successfully pass the examination required for the license, submit the
required application with all requested information, pay a $20 Guaranty Fund assessment, and
pay a licensing fee that varies by license type.

To become licensed as a real estaie salesperson, an individual must successfully complete
a basic course in real estate, or, if approved by the commission, college-level courses in real
cstate subjects. The basic course must include a three-clock-hour course in real estate ethics
approved by the commission. In addition, an applicant must obtain a commitment from a
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Preliminary Evaluation of the State Real Estate Connntission 5

licensed real estate broker that the applicant will become affiliated with the broker after receiving
a rcal estate salesperson license. The bicnnial licensing fec for a salesperson s $90.

To be licensed as an associatc broker, an individual must successfully complete
135 classroom hours of pre-licensing broker courses and have been a licensed salesperson for at
least three years. In addition, an applicant must obtain a commitment from a licensed real estate
broker that the applicant will become affiliated with the broker after receiving an associate real
estate broker license. The bicnmal licensing fee for an associate broker is §130.

To obtain a real estate broker’s license, an apphcant must successfully complete
135 classroom hours of pre-licensing broker courses and have been a licensed salesperson for at
least three years., The biennial licensing fee for a real estate broker’s license is $190.

Drop in Number of Licensees Reflects Downturn in Real Estate Sales

As Exhibit 1 shows, the vast majority of hcensees are salespersons, with much smaller
numbers of brokers and associate brokers. According to commission staff and members, the
downtum in the residential real estate market has resulted in the total number of licensees
significantly decreasing over the past few years, which is also reflected in Exhibit 1. According
to the Maryland Association of Realtors, year-over-year sales of existing homes dropped by
about 50% between 2006 and 2009. For example, 2,209 existing homes sold in January 2009,
compared with 4,675 in January 2006, almost a 53% drop. With a decline in the number of real
estate transactions, fewer licensees are needed to serve consumers. A more complete Jisting of
licensing activity is provided in Appendix 4.

Exhibit 1

Licensees by License Type
Fiscal 2005-2009

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Broker
New 385 593 479 500 357
Renewal 2,000 2,041 2,095 2,117 2,126
Associate Broker
New 303 488 414 357 294
Renewal 1,224 1,338 1,272 1,404 1,318
Salesperson
New 9,098 9,392 6,734 4,631 2,361
Renewal 13,295 15,038 17,094 17,352 16,194
Total 26,305 28,890 28,088 26,361 22,650

Note: License renewal is bicnnial; renewal numbers do not reflect existing licensees that were not due for renewal
in a given fiscal year.

Source: State Real Estate Commission
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6 Preliminary Evaluation of the Stute Real Estate Commission

A license holder may apply for mactive status with the commission, provided the
applicant qualifies for an aclive license and continues to pay the biennial ficense rencwal. Unless
a license on inaclive status is reactivated, the license cxpires four years after the date 1t is placed
on inactive status. To reaclivate a license, a licensee must apply, meet all active licensing
requirements, and pay a reissuance fee, currently set by the commission in regulation at $50.
The number of inactive licensees began nsing in October 2008, but tapered off beginning in
Apnl 2009, as shown in Exhibit 2. Just as the total number of licensees is in decline, the rise in
inactive licensees may be explained by the decrease 1n real estate activity.

Exhibit 2
Inactive Licensees

SIS
%(/Ql Ot} t\o“‘l oz?"

Source: State Real Estate Commission

The commission uses staggered expiration dates to distribute staff time spent on licensing
work. A licensee may reinstate an expired license without re-examination if the licensce;

o applies to the commission for reinstatement within four years after the Jicense expires;
° meets the requirements of good character and reputation;
L] complies with the applicable continuing education requirement for the period during

which the individual was not licensed; and

® pays to the commission a reinstatement fee, currently set in regulation at $150.

154



Preliminary Evaluation of the Stare Real Esrate Commission 7
License Renewal Requires Continuing Education

Licenses expire two vears from issuance and may be rencwed for all applicants who meet
the statutory requirements and pay the renewal fec. Renewal 1s contingent upon successtul
completion of at least 15 clock hours of continuing education instruction. Every two years, each
licensee must complete at least:

] a threc-clock-hour course that outlines relevant changes that have occurred in federal,
State, or local laws and regulations;

- o a 1.5-clock-hour course that outlines tederal, State, and local fair housing laws and
regulations; and

® a three-clock-hour ethics course that includes the Maryland Code of Ethics and a
discussion of the practices of flipping and predatory lending.

The commission has adopted regulations that provide for the conduct of continuing
education instruction courses by remote access satellite, closed-circuit video, transmission over
the Intemet, home study, and any other approved delivery system. Internet courses are popular
amongs! licensees for their convenience both in terms of location and scheduling but are limited
by the number of courses offered by continuing education providers. Providers find these
courses more expensive and time consuming to create than traditional courses.

Courses must be approved by the commission to meet the continuing education
requirement. The commission processes these requests within 30 days of receipt. Providers may
submit a course for approval online. The course is approved for two years, with automatic
renewal unless the commission indicates otherwise,

The 1999 preliminary sunset evaluation raised the issue of performance measures for
continuing education courses, such as testing of licensees at the conclusion of a course, to ensure
that the licensee is gaining the full benefit of the continuing education instruction. The
commission has not implemented any formal performance measures for continuing education.
Most online courses, however, include a final test as a component of the coursework. The
commission is not alone, however. The lack of performance measures is an issue for a number
of regulatory boards that may warrant further study across industries.

Statutory Changes Affecting the Commission
As a result of the 2000 full evaluation, the commission’s termination date was extended

for 10 years to July 1, 2012. Significant changes in the laws governing the commission since
that cvaluation are shown in Exhibit 3.
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Prelimincry Evaluntion of the State Real Estare Cormmission

Exhibit 3

Major Legislative Changes Since the 2000 Sunset Evaluation

Year Chapter

Change

2001 143
2001 228
2002 383
2004 541
2005 377

Extends the termination date of the commission by 10 years to July 1,2012;
adds (he study of relevant changes to regulations to the Jist of subject matter
of continuing education courses that the commission approves.

Requires the commission to adopt regulations that provide for the conduct
of continning education instruction courses by remote access satellite,
closed circuit video, computer and Internet transmission, home study, and
any other delivery system approved by the commission.

Requires a real estate broker to deposit trust money in a trust account
maintained by the real estate broker within seven business days, increased
from the previous three-day requirement, after the acceptance of a contract
of sale by both parties.

Prohibits licensed real estate salespersons and licensed associate real estate
brokers from advertising unless certain requirements regarding the display
of their names or trade names are met; authorizes a salesperson or associate
broker to provide brokerage services under a trade name approved by the
commission.

Requires an applicant for licensure as a real estate salesperson, associate
real cstate broker, or real estate broker to take a course in real estate ethics;
alters the continuing education requirements for a licensee to renew a
license; authorizes a licensee holding a license from another state to
substitute clock hours of continuing education instruction earned in another
state under certain circumstances; expands the continuing education subject
matter that may be approved by the commission to include coursework that
assists a licensee in providing rezl estate brokerage services to the public in
a more efficient manner.

Authorizes one or more licensed real estate salespersons and licensed
associate real estate brokers who are affiliated with a licensed real estate
broker, with the consent of the licensed real estate broker, to form a limited
liability company (LLC) under the Maryland Limited Liability Company
Act and to direct that any commission due the salesperson or associate
broker be paid to the LLC.
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Preliminary Fyaluation of the State Real Estate Commission 9

Year

Chapter

Chanae

2005

2006

2008

2008

2008

2008

399

200

450

154

282

Establishes the State Real Estate Commission Fund as a special, nonlapsing
fund in the Department of Labor, Licensing. and Regulation to cover the
actual documented dircct and indirect costs of fulfilling the commission’s
duties. Repeals licensing fees specified in statute and authorizes the
commission to set certain fees based on calculations provided by the
Secretarv. A fee may not be increased annually by more than 12.5% of the
existing and corresponding fee.

Authorizes the commission to deny, suspend, or revoke a license, or
reprimand a licensee, if the applicant or licensee has been disciplined under
a real estate licensing law of another jurisdiction.

Authorizes the commission to issuc a reciprocal license to a person under
certain circumstances; grants personal junsdiction to the commission and
the courts of the State over a holder of a reciprocal licensee in certain
transactions.

Requires all real estate licensees to keep and provide access to transaction
records for five years, and authorizes a licensee to keep an electronic record
of the information under certain circumstances.

Includes instruction provided by: remote access satellite, closed-circuit
video, computer and Internet transmission, home study, and any other
delivery system approved by the commission, as satisfying basic education
rcquirements for licensure as a real estate salesperson,

Authorizes the commission to summarily suspend a license if the licensee
has been convicted of a felony or if the licensee fails to disclose to the
commission that the licensee has been convicted of a felony within 10 days
after the conviction or release from incarceration.

Increases the maximum penalty that may be imposed for certain subsequent
violations of the Maryland Real Estate Business Act from a $5,000 fine and
imprisonment of one year to a $25,000 fine and imprisonment of three years
and extends the applicability of the penalties to additional offenses.

Source: Laws of Maryland

157



10 Preliminary Evaluation of the State Real Estare Commission
The Commission Is Now Special Funded

As noted above, Chapter 399 of 2005 converted the State Real Estate Commission to a
special funded entity and granted fee-setting authority to the commission. Prior to fiscal 2007,
the commission operated by using State genera! funds, and all revenue collected by the
commission was paid into the general fund. Revenues for the commission include licensing fecs
and other fees charged for services provided, which previously had been set in statule.
Following the enactment of Chapter 399, the commission raised many fees by at least 100%, as
reflected in Exhibit 4. The services provided by the commission and corresponding fees
charged are shown in Appendix 5.

Exhibit 4
Licensing Fee Increases Approved by the Commission

Broker Associate Broker Sajesperson
Current Fee $190 $130 $90
Previous Fee £05 §65 $45

Source: State Real Estaic Commission, Depaniment of Legislative Services

Despite the recent decrease in the number of licensees, the fee increases approved by the
commission resulted in a continued increase in commission revenue. The commission’s revenue
continues to exceed total cxpenditures, though by a smaller margin, as shown in Exhibit 5.

In repealing the statutory fees and authorizing the commission to set most of its own fees,
however, Chapter 399 made no change to § 17-521 of the Business Occupations and Professions
Article, which requires a person who tenders a check to the commission that js dishonored to pay
a $25 fee to the commission for the cost of collection. Section 15-802 of the Commercial Law
Article sets the standard collection fee for dishonored checks at $35. Though the commission
controls most of its fees, it does not have the authority to change the collection fee.

There are two additional fees that the commission would hke to change, but it lacks the
authority to do so. The fee to issue a new license to a broker for an address change is set in
statute at $5. When a broker changes addresses, however, the commission may be required to
print up to several hundred new licenses for the licensees that move to the new address with the
broker. The commission would like to charge a fee for each new license issued as a result of a
broker’s address change.

198



Preliminary Evaluation ef the State Real Estate Commission 11

Exhibit 5

Revenues and Expenditures of the State Real Estate Commission
Fiscal 2005-2010

FY 2010

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 (est.)
Total Revenues $1,987,096 $2,142,510 §1,728,989 $2,022,188 $2,283,69%  §2,600,000
Direct Expenditures 1,095,480 830,422 767,223 1,128,950 1,396,747 1,578,487
Direct Legal Expenditures 0 0 299,376 267,346 297,995 -
O & P Cost Allocation 304,144 246,183 309,382 375,741 308,770 397,649
DLLR Indirect Cosis 120,657 130,173 98,211 118,266 160,466 -
Total Expenditures 1,520,281 1,206,778 1,474,192 1,920,303 2,163,978 --
Operating Surplus 466,815 935,732 254,797 101,885 119,721 NA
Fund Balance NA NA $269,978 $381,121 $345,240

Notes: The State Real Estate Commission became a special funded entity cffective July 1, 2006. DLLR indirect
costs were first uniformly calculated in 2003, so do not appear for fiscal 2004. Legal expenditures are not calculated
for generally funded boards, so do nol appear prior to fiscal 2007. DLLR indirect costs are allocations for activilies
and services provided at (he dcpartmental level such as Budgel, Personnel, General Services, and Office of the
Secretary. O&P Allocation rcpresents services provided to boards and commissions by the Division of
Occupational and Professional Licensing such as central licensing, telephone center, Commissioner’s Office, and IT
Ccosls.

Fiscal 2010 figures represent an estimate of the State Real Estale Commission’s revenues and certain expendirures,
Indirect costs, direct legal expendilures, and total expenditures are omited from the 2010 estimates, DLLR does not
predict indirect costs because they are based on a federal cost allocation formula, which vartes from year lo year,
and the percentage has not yet been determined for 2010. Direct legal expenditures are derived from the budget of
the legal services division, and 2010 cstimates cannot yet be calculated by DLLR. Tolal expenditures cannot be
estimated without calculations of indirect costs and dircet legal expenditures.

Source: Department of Labor, Licensing, and Regulation

A fee that is not currently allowed by the Real Estate Brokers Act would apply to a
licensee that transfers from one branch office of a broker to another branch. This “in-house
transfer” is not considered a brokerage transfer, but a new license must be 1ssued to reflect the
address change. There is no statutory fee for this transfer; therefore, there is no signal to the
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12 Preliminary Evaluation of the Stute Real Estate Conmission

commission’s computer system to generate a new license. Often, these new licenses are not
created until a complaint comes from a licensee months later. The commission would like to
charge the same fee for this “in-house transfer” that is charged to licensees for a transfer from
one company to another because the same service is provided by the commission for each
transaction.

Technological Advances Benefit the Commission

Ten years ago, technological progress for the commission came in the form of individual
computers for each staff member and a web site devoted to the commission that provided
information o licensees and allowed licenses to be renewed online. More recently, these
advancements have been honed to provide an electronic means of serving the public and
licensees, and to improve efficiency for commission staff. The executive director reported that
between 80 and 95% of licenses are now renewed online.

The commission maintains a web site as part of the larger DLLR page. The commission
web site includes information about the commission and news and information for consumers
and the public. Web site visitors can access information on educational requirements,
out-of-state licenses, reciprocity, and a quarterly online newsletter. The executive director has
worked to include links to other important web sites in the newsletter. In addition to its posting
on the web site, the newsletter is sent to every licensee with a current email address on file.

With recent upgrades to the web site, prospective licensees can find information on
license requirements and on taking the required exam, including a link to the examiner’s
web site. The public can use the web site to download a complaint form and search for active
licensees practicing in the State. The commission also maintains the outcomes of disciplinary
proceedings for the prior 10 years on its web page. The commission would prefer its own
“homepage” to provide greater services to licensees and consumers, such as a searchable
databasc of licensees including each licensee’s address, disciplinary record, and continuing
cducation status.

The commission has worked to increase automatic electronic communication with
Jicensees. Licensees receive an email 60 days before their license expires, notifying them of the
impending deadline and the continuing education requirements they musi fulfill. A second email
1s generated three days before the license is terminated if it still has not been renewed.
A representative of the Maryland Association of Realtors (MAR)' reported that licensees have
found this to be a particularly helpful use of new technology. When a licensee changes his or her
broker affiliation, an automatic email is generated and sent to the licensee and to both the new
and former broker affiliations. This has helped liccnsees and brokers to be notified of changes
and react quickly if there 1s an ertor in the assignment.

A list of real estate professional associations, including MAR, is included in Appendix 6.
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Preliminan Evaluation of the State Real Estare Commsission 13

The commission staff currently uses the AS/400 server for data warehousing, email, and
project sharing. None of the staff have received formal ‘raining to use the AS/400 program, and
the executive director believes the staff is not taking advantage of all of its features.

Licensees have begun to take advantage of the opportunity to take continuing cducation
courses online, discussed previously under “Continuing Education.”

Consumer Complaints

From the time a consumer discovers, or by the exercise of ordinary diligence should have
discovered, loss or damage due to a violation by a licensee, the consumer has three years to file a
complaint with the commission. Complaints received by the commission are initially received
by the complaint intake coordinator. The complaint intake coordinator makes an initial
determination as to whether the commission has jursdiction over the complaint. If the
commission lacks jurisdiction, the coordinator sends a Jetter returming the complaint to the
complainant. If the case is accepted, it is assigned a case number, and a letter is sent (o the
complainant acknowledging receipt of the complaint. A copy of the complaint is sent to the
licensee requesting a timely response. The case is then reviewed by commission staff to
determine if the issue is appropriate for commission review. This review is conducted by
paralegals trained to recognize legal issues surrounding real estate transactions. If the complaint
1s not under the jurisdiction of the commission or lacks ment, the paralegal dismisses the case or
redirects it to the appropnate agency. The paralegal must include justification for the decision to
dismiss a case or send it to investigation. The commission attempts to process new complaints at
this initial stage within 30 days of receipt. The full commission must approve the administrative
dismissal of cases recommended to it by the paralegals. Beginning in 2007, all accepted cases,
including those that are dismissed or transferred, are logged in the commission’s complaint
database.

If a case has ment and is within the jurisdiction of thc commission, it 1s sent to the
investigative phase and a second letter is sent to the complainant indicating the transition and
providing contact information of the investigator assigned to the case. Investigators are trained
using sample investigations during an orentation phase at the beginning of employment, and
attend ARELLO programs throughout their employment. The investigators also receive
mediation training through the Office of Administrative Hearings (OAH). Investigators actively
investigate 20 cases at a time. An investigator reported that she begins by requesting supporting
documents from each side and, on average, begins investigating a case several months after it is
assigned to her, upon receipt of the requested documents. A complaint may take several months
to investigate, with the most common problems prolonging investigation being difficulty locating
witnesses, the limited memones of witnesses, and problems producing adequate records.

Once the investigator has completed a case report, the case 1s directed to one of
two review panels. If the review pane! decides to issue charges, the complaint is referred to the
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14 Pretiminary Evaluation of the State Real Estate Commission

Office of the Attorney General for precharge review and then moves to OAH. At the hearing
phase, the commission acts independently, and does not represent either the complainant or the
licensee. Both the complainant and the licensee may bring private counsel, but few exercise this
right. After the recommendation of OAH is reviewed by one of two commission hearing panels,
the affected parties are advised of the decision. Exceptions may be filed against regulatory
deaisions. If such an exception is filed, the hearing panel conducts an argument hearing to make
a final decision, which may be appealed to the circuit court.

Disciplinary actions against licensees for regulatory violations may include a fine,
suspension, or revocation of a license. Decisions that involve a Guaranty Fund payout are
always accompanied by either suspension or revocation of a license. The commission does not
keep statistics on the number of disciplinary actions by outcome type, but a list of disciplinary
actions by year is available on the commission web site.

In fiscal 2009, the commission received 585 complaints. This represents a significant
decrease n the number of complaints from fiscal 2008. Members of the commission have
speculated that this is because of the decrease in the number of real estate transactions. The
number of complaints for the previous five years is listed in Exhibit 6.

The data reflects a significant jump in the number of complaints between fiscal 2005 and
2006 and again between fiscal 2006 and 2007, with a corresponding drop in the number of
investigations. This can be explained by the fact that complaints typically lag the market by a
year or more. The rise in complaints in fiscal 2006 reflects the real cstate market boom that
occurred in 2005. At that time, the commission had several vacant investigator positions and
could not begin a search to fill the vacancies until after the special funding went into effect in
July 2006. Filling the positions took almost a year. Once the investigators were hired, each
required six to nine months of training before taking on ofticial investigations. One of these new
investigators left the position for health reasons. One of the two investigators employed in
Apnl 2006 was promoted to assistant director in August 2006. This shortage led to the drop in
investigations performed in fiscal 2006 and 2007, and subsequent significant increase in
investigations when the commission became fully staffed in 2008.

Exhibit 6
Complaint Data for the State Real Estate Commission
FY 2005 FY 2006 FY2007 FY2008 FY 2009

Total Complaints Received 124 407 777 892 585
Investigations 148 128 102 206 256
Hearings Held by Commission 69 47 52 53 62

Note: During fiscal 2005 and 2006, cases that were dismissed or returned (o (he complamanl were not 1racked.
Beginning in 2007, all cases were given a case number and tracked, regardless of whether they were dismissed or
returned 10 the complainant, An investigalion may originate from a complaint placed the previous fiscal year.

Source: State Real Estaie Commission
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Preliminary Evaluation of the State Real Estate Conmission 15
Guaranty Fund Balance Remains High

As shown in Exhibit 7, the Guaranty Fund balance has been in cxcess of $1.75 milhon
for the past four years, well in excess of the statutory minimum balance of 3250,000. The
$250,000 minimum balance has not been increased since the Guaranty Fund was established by
Chapter 648 of 1971, House Bill 68 of 2008 would have increased the Guaranty Fund level to
£500,000 by 2012. When the full sunset evaluation of 2000 was conducted, the fund balance had
been in excess of $1.2 million for eight years.

Exhibit 7
Guaranty Fund Data

FY 2006 FY 2007 KY 2008 FY 2009

Guaranty Fund Balance at the End of

Each Fiscal Year $1,770,910 82,025,901  $2,209,690 $§2,339,06!
Amount Claimed $3,779,518 $6,332,117 810,898,007 $9,310,964
Amount Paid $110,163 $58,766 $42,942  §$114,839
Total Number of Awards 14 8 5 9
Awards for Less than $3,000 4 4 4 2
Awards Between $3,000 10 $24,999 9 3 ) 6
Awards for $25,000 [ 1 0 }

Source: Siate Real Estate Commission

Consumer complaints involving a claim against the Guaranty Fund far exceed the amount
paid from the fund each ycar. The total amount claimed and tota) amount paid for each of the
previous five fiscal years is also shown in Exhibjt 7. Often, consumers claim money damages
for punitive damages or emotional distress, neither of which can be paid from the fund.
Consumers may also request real damages above the statutory cap of §25,000 instituted by
Chapter 386 of 1984. The commission does not track the total amount of claims actually eligible
for payment from the fund as opposed to the total amount requested by claimants, so a
companson between eligible claims and payments made is not possible. The decision as to
eligibility of a claim for retmbursement is made by the administrative law judge at the Guaranty
Fund heanng.

The $25,000 payout cap has not been increased since it was first instituted in 1984.
There were 40 cases resulting in Guaranty Fund payouts between fiscal 2006 and 2009. Of
these, only three cases had a payout of $25,000. The number of Guaranty Fund awards by
amount awarded 15 included above in Exhibit 7. During thc period covered by the 2000 sunset
evaluation, however, awards of $25,000 were more common, with between two and {ive such
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16 Preliminary Evaiuation of the State Recl Estate Commission

awards each year from fiscal 1996 10 2000, totaling 16 awards of $23,000 over that five-year
span.

Recommendation

The commission is meeting its statutory obligations. However, several issues merit
additional attention and should be studied further. The commission identified several of these
1ssues and is exploring ways to resolve problems. Nevertheless, the Department of Legislative
Services recommends that the State Real Estate Commission undergo full evaluation. The
justification for, and 1ssues to be addressed in, a full evaluation are discussed below.

Fewer Licensees May Lead to Funding Problems

The commission is currently operating at a budget surplus. Though the number of annual
license transactions has decreased by more than 5,000 over the past two years, this drop in
revenue is more than compensated by the significant increases in fees. The commission slightly
increased its operating surplus from approximately $102,000 in fiscal 2008 to approximately
$120,000 1n fiscal 2009. The fiscal 2010 surplus cannot yet be projected. In the future, however,
fees may only be increased by 12.5% annually. A full evaluation should examine whether the
current or a potential future drop in the number of licenses may lead to budgetary deficits, or
whether these issues may be overcome by further increasing licensing fees. A full evaluation
should also examine whether the cap on fee increases is warranted.

Additional commission projects may require greater funding than the current funding
level allows, putting further strain on commission resources. For example, the lack of a
stand-alone web site devoted to commission functions was raised in the last evaluation, and
remains a concern of the commission. The commission web page is housed with other
occupational and professional licensing commissions, but the commission would prefer its own
homepage to give it greater flexibility to provide additional online services. A full evaluation
should study the costs and feasibility of adding online services to the commission web site,
including those associated with cstablishing a training program for staff on the use of technology
available to them.

Guaranty Fund Balances and Payouts Should Be Examined

Since fiscal 2006, the Guaranty Fund’s ending balance has not fallen below
$1.75 million. The fund’s minimum balance requirement has not been increased in nearly
40 years, and it is unclear whether the fund balance should be maintained at such a high level. A
full evaluation should determine whether the $20 Guaranty Fund fee is too high.

One factor accounting for the high fund balance may be the low level of payouts.

Payments from the Guaranty Fund are imited to a maximum of $25,000 — 2 figure that has not
been increased since 1984. Ten years ago, 16 payments of $25,000 had been made in the years
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Preliminary Evaluation of the State Real Estate Commission 17

prior to the full evaluation, but today only 3 such payments have been made in recent vears.
Representatives of the comnussion belicve this low number of $25,000 awards demonstrates that
a larger cap is not required. It seems counterintuitive, however, that damages would not rise
with home prices. Though only 7.5% of claims in the past four fiscal years have exceeded the
award cap, some claimants may suffer genuine losses beyond this amount. A full evaluation
should examine whether the $25,000 award cap is adequate to meet the needs of claimants in
today’s market, whether the rules goveming payouts are appropriate, and whether homebuyers
are sufficiently aware of the Guaranty Fund.

The majority of Guaranty Fund payouts are not repaid by the licensee at fault.
Commission staff explained that many licensees who have a Guaranty Fund judgment against
them ofien prefer to not repay the fund and therefore suffer the loss of their license, rather than
repay the fund and attempt to continue practicing with a tarnished reputation. A full evaluation
should study statistics on complaint processing, fund payouts, and licensee repayment rates to
determine if the Guaranty Fund is being used effectively to redress complainant gricvances.

Information on Disposition of Complaints Is Incomplete

As noted earlier, the commission does not lrack the disposition of complaints against
licensces, and it is not clear from the data provided by the commission whether all complaints
are processed and resolved in 2 timely manner. Available information indicates that the
commission was not able to investigate all complaints in fiscal 2005 and 2006 due to vacant
investigator positions, which may have generated a backlog. Indeed, commission staff reports
that mvestigations sometimes do not begin in eamcst for several months after a complaint 1s
received, indicating that a substantial backlog may exist. A full evaluation should determine
whether a backlog of complaints exists, the causes of the backlog, and potential strategies for
alleviating any delays 1n processing complaints.

The Commission’s Authority Over Certain Fees Should Be Reviewed

Control over licensing fees has largely been transferred to the commission but, as
discussed earlier, there are several fees that remain outside the commission’s authority. A full
evaluation should consider whether the commission should be given authority to institute or raise
those fees.

Continuing Education Is Not Tracked

Licensees are expected to complete continuing education courses throughout their real
estate careers so that the licensees remain qualified to engage in the activities for which they are
licensed. Completion of the required number of continuing education course hours is mandatory
for license renewal. Prior to online license renewal, licensees would submit records of
continuing education course completion with the application for license renewal. The current
online renewal process, however, relies on the honesty of the licensee accurately representing

169



18 Preliminary Evaluation of the Siate Real Estate Commission

that they have completed the required courses. An online continuing education tracking system.
however, could replace this “honor system” with an efficient means for both the commission and
licensees to ensure that the requirements are being met. A full evaluation should study the
feasibility of introducing a program that would allow for online tracking of course credits.

Potential Commission Members May Need Pre-appointinent Training

The 2000 ful} evaluation recommended implementing a program to improve the training
of new and existing commission members on their respective duties as industry regulators.
While the commission has taken steps to improve training for members after their appointment to
the commission, there is no orientation for members before their appointment. Consumer
members, in particular, may be unaware of the time commitment expected of them, and some
have failed to meet their commission obligations. A full evaluation should examine the
feasibility of implementing a pre-appointment education program targeted toward potential
commission members, to the extent that the commission 1s aware of candidates to fill vacant
positions.

166



Appendix 1. Written Comments of the
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67



168



MARTIN O'MALLEY, Governor
ANTHONY BROWN, Lt. Governor
ALEX SANCHEZ, Secretary

STATE OF MARYT.AND Div. of Occupational & Professionzl Licensing
Maryland 1E C issi
DEPARTMENT OF LABOR, LICENSING AND REGULATION | o) Res! Estaie Fomimission

MREC bome page: bttp:/mww.dllr.state. md.us/licenst’accprof/recomm.htinl
DLLR E-mail: mrec@dllr.state.md.vs

December 1, 2009

Mr. Michael C. Rubenstein
Principal Policy Analyst
Department of Legislative Services
90 State Circle

Annapolis, MD 21401-1991

Dear Mr. Rubenstein:

On behalf of the Maryland Real Estate Commission [ wish to acknowledge receipt of the draft
Preliminary Evaluation of the Maryland Real Estate Commission.

Under separate cover | have provided your Legislative Analyst, Lindsay Eastwood with factual
corrections to the report. | would like to express my appreciation to the Department of Legislative Services for
the professionalism shown by Ms. Eastwood while gathering the information necessary for the compilation of
this evaluation.

The Real Estate Commission agrees with many of the recommendations made in the Preliminary
Evaluation and believes that they are currently on the right track to overcome some of the issues mentioned.
Although we believe there has been some misunderstanding of our complex processes, we look forward to
discussing these recommendation and any others that are noted during the recommended full evaluation.

Very truly yours,

KFC/sif

G Alexander M. Sanchez, Secretary
Stanley J. Botts, Commissioner
Harry Loieas, Deputy Commissioner
John Nicholas D'Ambrosia, Chair, Maryland Real Estate Commission
Ms. Lindsay Eastwood, Legislative Analyst.

Tel 410-230-6200 Fax 410-333-0023

500 N. Calvert Street, 3™ Floor
TTY Users, Call via Maryland Relay Service

Baltimore MD 21202-3651
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Appendix 2. Commission Membership

Industry Representatives

J. Nicholas D’ Ambrosia, Chair
Nancy Simpers, Vice Chair
Anne S. Cooke
Maria S. Johnson
Georgiana S. Tyler

Consumer Representatives
Surina A. Jordan
Robin L. Pirtle

Colette P. Youngblood
(Vacant since 9/17/08)
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Appendix 3. Hearing Board Assignments

Board 1
J. Nicholas D’ Ambrosia
Surina Jordan
Marla Johnson
Board 2
Anne S. Cooke

Robin L. Pirtle
Georgiana S. Tyler
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Appendix 4. Licensing Activity

FY2005 FY2006 [FY2007 FY2008 FY2009

Broker License (Initial) 385 593 479 500 357
Broker License (Renewal) 2,000 2,041 2,095 2,117 2,126
Reciprocal Broker (Initial) 0 0 6 37 20
Reciprocal Broker (Renewal} 0 0 0 0 0
Associate Broker (Initial) 303 488 414 357 294
Associate Broker (Renewal) 1,224 1,338 1,272 1,404 1,318
Reciprocal Associate Broker (Initial} 0 0 | 13 4
Reciprocal Associate Broker (Renewal) 0 0 0 0 0
Salesperson License (Ininal) 9,098 9,392 6,734 4,631 2,361
Salesperson License (Renewal) 13,295 15,038 17,094 17,352 16,194
Reciprocal Salesperson (Initial) 0 0 9 141 57
Reciprocal Salesperson (Renewal) 0 0 0 0 0
License Transfers 7,028 8,202 9,403 9,195 8,323
Total License Transactions 33,333 317,092 37,507 35,747 31,054

Note: Total does not reflect licensees that were not duc for bi-annual renewal in a given fiscal year.

Source: State Real Estate Commission
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Appendix 5. Commission Fees

Fee Tvpe Broker  Associate Broker Salcsperson
Initial Application $190 $130 $90
Examination $78 $78 $78
Guaranty IF'und Assessment $20 $20 320
License Renewal $190 $130 $90
Exchange of License $190 $130 $90
Replacement of Lost or Destroyed License $25 525 S25
Replacement of Lost or Destroyed Pocket Card $25 $25 $25
Reissuance from Inactive Plus $25 Transfer Fee $50 $50 S50
Reinstatement / Late Fee $150 $150 $150
Initial or Renewal Branch Office Centificate $25 §25 $25
Licensee Name Change 325 $25 $25
Change Firm Name §25 825 $25
(Plus Each Licensee Under Broker Name)
Transfer to Another Broker $25 §25 $25
Certificate of License History

Five-Year History $25 §25 §25

Full History $75 375 §$75

Note: $10 of the examinauion fec is paid to the commission; the balance 1s pard to the examination contractor,
license renewals are for two-year lerms

Source: State Real Eslate Commission; Code of Maryland Regulatiens (COMAR) 09.11.09.02
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Appendix 6. Real Estate Professional Associations

Association of Real Estate License Law Officials (ARELLO)
8361 S. Sangre de Cristo Road

Suite 250

Littleton, Colorado 80127

Maryland Association of Realtors
200 Harry S. Truman Parkway
Suite 200

Annapolis, Maryland 21401

Maryland Real Estate Educators Association

William Frost, President of the Maryland Real Estate Educators Association
c/o Chesapeake Real Estate Referral

304 Railroad Avenue

St. Michaels, Maryland 21663
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Preliminary Evaluation of the State Board of Plumbing

Recommendations: Waive from Full Evaluation
Extend Termination Date by 10 Years to July 1, 2023

Require Follow-up Report by October I, 2011

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ B-401 et seq. of the State Government Article), which establishes a process better known
as “sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The State Board of Plumbing was not scheduled for a preliminary evaluation under
statute until 2010; however, DLS accelerated the review process for this board - along with
several others — to more evenly distribute the number of evaluations conducted over the next few
interims. The State Board of Plumbing last underwent a preliminary evaluation as part of sunset
review in 2000. The board was waived from full evaluation and subsequently reauthorized for
another 10 years, with a termination date of July 1, 2013.

In conducting this preliminary evaluation, DLS staff attended board meetings and
interviewed board members, the acting director, and the executive director of the Maryland
Plumbing, Heating, and Cooling Contractors Association. Staff also reviewed relevant statutes,
regulations, and board minutes and analyzed board licensing, complaint, and budgetary data.

The State Board of Plumbing reviewed a draft of this preliminary evaluation and
provided the written comments attached as Appendix 2. Appropriate factual corrections and
clarification have been made throughout the document; therefore, references in board comments
may not reflect the final version of the report.

Prepared by: Michael T. Vorgetts # Department of Legisiative Services » Office of Policy Analysis
December 2009
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Preliminary Evaluation of the State Board of Plumbing
The Plumbing Industry

The plumbing trade is an ancient one, dating as far back as 2000 B.C. The greatesl
advances in pJumbing were made in the ninetcenth century, when towns grew to cities and the
need for proper public sanitation was recognized.

Most people are unfamiliar with the full range of services that plumbers provide.
Plumbers install and repair the water, waste disposal, drainage, and gas systems in homes as well
as commercial and industnal buildings. They also install plumbing fixtures and appliances, such
as bathtubs, sinks, toilets, dishwashers, and water heaters. In the performance of their trade,
plumbers use many different matenals and construction techniques. For example, residential
water systems use plastic, copper, or steel pipes that can be handled and installed by one or two
workers. Municipal sewerage systems are made of large cast-iron pipes, and installation
normally requires crews of workers. Plumbers must be able to follow bluepnnts and instructions
from supervisors, plan the job, and work efficiently with the materials and tools of the trade.
Physical stamina is also a requirement since plumbers frequently lift heavy pipes, stand for long
periods of time, and sometimes work in cramped spaces or uncomfortable positions.

The plumbing trade has observed significant improvement in the materials and mcthods
used in the trade. Joining materials, for instance, have become more adaptable. The use of
plastic piping and fixtures has increased the number of plumbing options, whereas the matenals
replaced were less adaptable. With improved materials of plastic or copper, plumbers can put in
1,000 feet of plumbing per day compared with 100 feet using older materials. Duc to the
increased use of plastic, some licensees are unhappy that they are tested on procedures involving
older materials. The board advises that the requirements are still valid given the number of older
structures in the State that are outfitted with nonplastic plumbing fixtures.

New industry standards for “lead free”” materials have taken hold in recent years as a
result of a California law enacted in 2008 that limits the lead content in pipes, fittings, and
fixtures used 1o convey dnnking water. Although contamination from lead-based paint, dirt, and
dust accounts for most lead cxposure, exposure to lead from drinking water is still a problem.
Most faucets purchased prior to 1997 were constructed of brass or chrome-plated brass, which
contain up to 8% lead. Water sitting for several hours or overnight in a brass faucet can leach
lead from the brass faucet interior, which may produce high lead levels in the first draw of
drinking water. Most faucets purchased after 1997 contain less lead than previously used,
thereby reducing the possible leaching of lead. Some faucet manufacturers produce plastic
faucets that have virtually no lead. Other manufacturers are substituting other mctals for the lead
in the brass, inserling copper tubes inside the brass fauccts, or applying special coatings on the
inside of the faucets to minimize or eliminate lead {eaching.
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Preliminary Evalnation of the State Board of Plumbing

The State Board of Plumbing

The State Board of Plumbing is housed in the Decpartment of Labor, Licensing, and
Regulation’s (DLLR) Division of Occupational and Professional Licensing. Maryland statute
sets out three purposes for the board;

° to protect the integrity of the potable water supply;

o to provide for the efficient and safe discharge of storm drainage and sanitary drainage;
and

L to ensure that qualified individuals carry out the board’s charge.

Under State law, the board regulates the plumbing industry throughout most of Maryland,
but lacks jurisdiction in Baltimore County or in areas of Montgomery and Prince George’s
counties that are under the junisdiction of the Washington Suburban Sanitary Commission. The
propane gas fitter certificate granted by the board applies statewide; the remaining lcenses
1ssued by the board are not valid 1n the excluded junsdictions previously mentioned.

The board consists of nine members: seven plumbers and two consumers. The Governor
appoints the members of the board with the advice of the Secretary of Labor, Licensing, and
Regulation and with the consent of the Senate. The Governor may remove a member for
incompetence or misconduct. Members serve three-year terms. The members of the board are
listed in Appendix 1. Currenily, one consumer seat on the board is vacant.

Statute specifies that board members representing the industry must each reside in
specific geographic areas of the State. One plumber must be from Anne Arundel, Calvert,
Charles, Prince George’s, or St. Mary’s county. A second is required to be from Caroline,
Dorchester, Kent, Queen Anne’s, Somerset, Talbot, Wicomico, or Worcester county, and a third
must be from Allegany, Frederick, Garrett, Montgomery, or Washington county. Two plumbers
are required (o be from Carroll, Cecil, Harford, or Howard counties; the final two plumbers must
be from Baltimore City. A consumer member may not reside in the same county as a plumber
member, and a member may not reside in a county or area of the county that 1s exempted from
the Maryland Plumbing Act.

The board’s executive director divides time among the Board of Plumbing and
three other State boards. The executive director position has been vacant since February 2009.
The board has onc administrative aide who provides needed support related to licensing and
complaint resolution issues, as well as attending to other duties related to the board. Currently,
the executive director of the Maryland Home Improvement Commission - one of the busiest and
most demanding of the division’s commissions and boards — serves as the acting director of the
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4 Preliminary Evuluation of the Srate Boerd of Plumbing

four boards. DLLR advises that it was in the final stages of the hiring process to fill the vacant
executive director position but halted its search due to fiscal constraints.

Licensing Activity

To provide plumbing services throughout most of the State, a person must be licensed by
the board. The board, with considerable support from the division’s Central Licensing Unit,
issues three different plumbing licenses: master, journcy, and apprentice. These licenses are
typically held in conjunction with the equivalent gas fitter license. Apprentice plumbers may
assist a master plumber or a limited master plumber. Joumey plumbers are licensed to provide
plumbing services while under the direction and control of a master plumber. The board also
certifies propane gas fitters and licenses plumbing inspectors. Licenses are valid for two years
and are issued on a staggered basis.

Qualifications required for obtaining plumbing licenses incrcase by the level of the
license. Individuals must be at least 16 years of age to obtain an apprentice license. To qualify
for a journey license, an applicant must have held an apprentice license for four years, completed
7,500 hours of training under the control and direction of a licensed master plumber, completed
32 hours of training in backflow prevention, and passed a comprehensive written examination.
To qualify for a master license, an applicant must have held a joumey license for at least
two years, completed 3,700 hours of training under the direction of a licensed master plumber,
and passed a comprehensive wntten examination. Unless a plumber’s license is limited, it
allows the plumber to conduct natural gas fitter and propane gas fitter work. The board advises
that 40% of examination questions relate to the provision of gas fitler services. The requirements
to obtain a master, journey, or apprenticc natural gas fitter license are similar to those specified
above for master, journey, or apprentice plumbers.

There are three ways to obtain a propane gas fitter certificate. An individual may hold a
current certification of completion of the National Propane Gas Association-certified training
program for distributed systems operations; hold a gas fitter’s license from a county or municipal
corporation under a licensing program in existence prior to July 1, 1995; or demonstrate to the
board that his or her qualifications are at least equivalent to the qualifications required by the
National Propane Gas Association training program for distribution systems.

Inspectors work for the State or local governments and inspect plumbing projects. Under
State law, each county must cnforce the State Plumbing Code or adopt and enforce a local
plumbing code that meets or exceeds the minimum standards of the State code for proper design,
installation, and maintenance of plumbing systems. To receive a plumbing inspector card, a
master or journey plumber puts his or her license on inactive status and provides proof of
employment as an inspector. An individual without a plumbing license can qualify for a
plumbing inspector’s card based on four years of relevant experience and passage of an
exannination administered by DLLR. Inspectors are required to attend continuing education
classes each year that are approved by the board. A plumbing inspector may not have a financial
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Preliminary Evaluation of the State Board of Plumbing 3

interest in any plumbing business while employed as an inspector. Upon ending cmplovment as
an inspector, the plumbing license may be reactivated.

Exhibit 1 shows the number of active licenscs by year and by type from June 2005 to
June 2009. The total number of plumber/gas fitter hicenses has increased by 1,944 in the last
five years, almost a 20% increase. New apprentice licenses accounted for the bulk of the
increase; master and journey licenses increased to a lesser extent during this period. The number
of individuals licensed by the board has increased significantly since 2000. In June 2000, the
board had 2,862 active master plumber licenses, 2,022 journey licenses, and 3,299 apprentice
licenses. Currently, there are more than 300 additional master plumbers licensed in the State,
and about twice as many apprentice plumbers.

Exhibit 1
Number of Active Licensees, by Type of License

June June June June June

2005 2006 2007 2008 2009
Master Plumber/Gas Fitter 3,099 3,133 3,123 3,209 3222
Journey Plumber/Gas Fitter 2,074 2,088 2,063 2,189 2,255
Apprenticc Plumber/Gas Fitter 4,741 5,339 5,737 6,109 6,108
Total Plumber/Gas Fitter Licenses 9914 10,560 10,923 11,507 11,585
Master Inspector 59 64 57 66 53
Journey Inspector 0 2 1 ] 2
Plumbing Inspector 36 39 44 47 42
Master Natural Gas Fitter 499 492 489 485 488
Journey Natural Gas Fitter 956 835 844 784 802
Apprentice Natural Gas Filter 77 91 171 250 199
Propane Gas Fitter Certificate 483 400 505 525 538
Total Licenses 12,024 12,573 13,034 13,665 13,709

Source: State Board of Plumbing

Chapter 735 of 1997 reduced several fees charged by the board to their current levels.
Pror to the change the fees for a master plumber’s license, journey plumber’s license, and
propane gas certificate were $100, $50, and $50, respectively. Exhibit 2 displays the current
fees administered by the board for the various types of licenses issued.
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6 Preliminary Evaluation of the State Board of Plumbing

Exhibit 2
Fees for Licenses as of June 2009

Application or

License Fee Examjnation Fee Renewal Fee
Master Plumber/Gas Fitter $70 $65 570
Joumey Plumber/Gas Fitter 333 565 £35
Apprentice Plumber/Gas Fitter $15 $0 §15
Master Natural Gas Fitter §70 $65 Examination Fee 835

$50 Application Fee

Joumey Natural Gas Fitter £35 $65 Examination Fee $35
$25 Application Fee

Apprentice Natural Gas Fitter S15 $0 §25

Propane Gas Fitter Certificate $35 $25 Application Fee §$35

Source: State Board of Plumbing

Legislative Changes Since the Last Review

Since the 2000 evaluation, legislation has been enacted strengthening the board’s
authority to penalize unauthorized practice or licensee misconduct. These changes were made to
address the prevalence of plumbing businesses that are not owned by licensed plumbers.
Although plumbing businesses must employ a master plumber to obtain local permits for
plumbing jobs, the individuals who provide plumbing services in the targeted businesses are not
employed by the master plumber. Under the prior statute, the board could not take disciplinary
action against a master plumber who failed to train or control individuals who provided
plumbing services when the master plumber was not their cmployer. Exhibit 3 summarizes
legislative changes affecting the board since the 2000 evaluation.
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Exhibit 3

Major Legislative Changes Since the 2000 Sunset Review

Year Chapter Change

2001 73
187
325
2004 495
2007 422
2009 73]

Source: Laws of Maryland

Extends the termination date for the State Board of Plumbing to
July 1, 2013.

Authonzes the board to impose civil penaity fines on licensees who
violate the licensing law and raises the maximum civil fine for
unlicensed plumbers from $1,000 to $5,000.

Requires an applicant for a journeyman natural gas fitter license to
complete an approved (raining course relating to natural gas
services and pass a board examination.

Authonzes the board to deny 2 license to any applicant, reprimand
any licensee, or suspend or revoke the license of an individual who:
(1) violates any provision of the Maryland Plumbing Act;
(2) violates any regulation adopted by the board: or (3) fails to train
or adequately control any person who, while under the direction of
a master plumber, provides plumbing services.

Authorizes the Washington Suburban Sanitary Commission to issuc
a plumber/gas fitter license without examination to an individual
holding a valid plumber/gas fitter license from the State Board of
Plumbing, regardless of whether the licensee resides within the
commission’s jurisdiction.

Exempts individuals licensed as master plumbers, journey
plumbers, or gas fitters in specified jurisdictions outside the State
from the board’s licensing examinations, if those individuals
relocate to the State because of a family member’s reassignment
due 10 the Base Realignment and Closure (BRAC) process. The
request for a waiver must be made before July 1, 2012.
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8 Preliminary Evaluation of the State Board of Plumbing

Complainis Stable in Recent Years, but Higher Than Previous Decade

Exhibit 4 shows the volume of consumer complaints received from fiscal 2001 to 2009,
The average number of complaints received annually during this period was 109. The number of
complaints received by the board between 2001 and 2009 is significantly higher than the annual
number received during the 1990s. According to DLLR, the increase in complaint volume
resulted from (1) the increase in the number of licensees; (2) a significant rise in the amount of
plumbing work conducted, particularly expensive home remodeling projects, during this decade;
(3) an increase in the average cost of plumbing services, which results in a greater likelihood of
consumer complaints; and (4) greater public awareness of the board and its complaint resolution
practices.

The board did not provide a complete breakdown of complaints by type, but the board
advises that complaints generally relate to poor workmanship, unlicensed work or advertising
services without a license, abandonment of a contract, or dispute about costs of services.

Exhibit 4

Complaint Volume
Fiscal 2001-2009

160

140

120

100

80 |

60

2001 2002 2003 2004 2005 2006 2007 2008 2009

Fiscal Year
Source; Stale Board of Plumbing
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Preliminary Evaluation of the State Board of Plumbing 9
Complaint Resolution Process

Wher the board receives a complaint, it first determines if the board has jurisdiction. The
administrative aide sends out acknowledgement lctters to the complainant and respondent. If
possible, the executive director aftempts to work out a mutually agreeable resolution to the
complaint prior to a board meeting. However, because the acting executive director also works
with several other boards and commissions, he has not been available to resolve as many
complaints prior to board meetings as is the norm.

If a complaint is not resolved, the executive director presents the complaint to the board's
complaint committee and provides the committee with an opinion on how to proceed. The
committee consists of three members of the full board and meets before the full board meeting
each month. DLLR advises that at least three times during the last year the committee has met
twice monthly to expedite the resolution of complaints. The committec may recommend that the
board pursue further action or close a complaint based on actions already taken. !f the board
accepts a close-out recommendation, the administrative aide sends a letter to the complainant
with a copy to the respondent.

If further action is required, the board either advises the executive director on a course of
action or refers the case to counsel for a precharge review. Counsel prepares a charge letter and
presents it at the next meeting. The case is then referred to the Office of Administrative
Hearings (OAH). Upon completion of a hearing, the proposed decision from the hearing officer
is presented to the entire board for concurrence or amendment. The board has a low number of
complaints that are referred 1o OAH; it is expected that fewer than 15 complaints will result in an
OAH hearing in fiscal 2010. The board did not provide complaint resolution data for prior years.

The board has the authority to fine individuals for malpractice, such as practicing without
a license, failure to obtain the proper permit for a piumbing project, or failure to carry the proper
insurance. One board member notes that in some cases the fines are low enough that
disreputablc persons may consider the fine an acceptable “cost of doing business.” This may
result in an increased number of complaints received by the board; some violators may be repeat
offenders.

Board Applying Technological Advances

Since the last review in 2000, the board has taken steps to improve its online services.
The board’s web page offers a variety of services to licensees, prospective licensees, consumers,
or other interested parties. Information is available about the application process, requirements
for licensure, fees, and laws and regulations. Consumers can search for active licensees by
personal or trade name, city, or zip code; access the board’s complaint form; or review meeting
minutes online. Plumbers can access a vanety of forms and renew their licenses online. In
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10 Preliminary Evaluation of the State Board of Plumbing

addition, the board uscs its web site to provide access to news stories about issues related {o its
work and links o other organizanions of interest to consumers or practitioners.

In the coming years, the board hopes to further improve its online services in scveral
ways. Most important, the board wants to allow consumers to file complaints online. Although
the complaint form is currently available on the web site, complainants must pnnt it, complete it
by hand, and mail it to the board. Online complaint filing would cut down on some of the
bureaucratic delay associated with the complaint resolution process. The board also aims to
provide complainants with the ability to check the status of their complaint onhne.

The board’s database software, which 1s 20 years old, will be upgraded in the next
12 t0 24 months. Once this upgrade is complete the board expects to be able to provide more
online services, including those mentioned above.

Board’s Revenues Cover the Cost of Regulation

The board’s expenditures are divided into four types: direct costs, indirect division costs,
indirect departmental costs, and legal costs. Direct costs are largely staff salaries or contractual
expenses. [ndirect division costs include the cost of services provided 1o the board by the
Division of Occupational and Professional Licensing within DLLR. These costs include the
board’s telephone expenses, the use of the central licensing services, and the salanes of certain
division staff, including the commissioner and deputy commissioner. Indirect departmental costs
include expenses related to the board incurred by the Office of the Secretary, and the
department’s budget, personnel, and general services offices; these costs were first calculated for
the general fund boards for fiscal 2005. Indirect division and departmental costs are allocated to
each board or commission by a formula based on the agency’s usage of these services. Last,
legal expenditures reflect the amount of time the department’s Assistant Attorneys General
worked on issues related to the board. The board incurs litigation costs and expenses rclated to
the need for legal counsel.

DLLR advises that legal expenditures are a new field for all general fund boards in
fiscal 2009. In past years, legal expenditures were calculated for special fund boards in order to
accurately account for their costs (as they must be self sufficient). Legal expenditures are
derived from the budget of the legal services division within DLLR’s Office of the Secretary.
The legal costs were included in fiscal 2009 to more accurately depict each board or
commission’s costs and make the expenditure reports consistent with the special fund boards.
Exhibit 5 displays the board’s revenues and expenditures from fiscal 2004 to 2009.

The board’s direct costs declined significantly in fiscal 2009 due in large part to the
effects of cost containment, reorganization within the division, and the vacancy of the board’s
executive director position. DLLR advises that funding for the vacant executive dircctor position
was eliminated during recent cost containment measures. The 2009 decrease was preceded by
less sigmficant declines in direct costs in previous years; these resulted from the resignation of
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Preliminary Evaluation of the Srate Board of Plumbing 11

the board’s former administrative aide and the subsequent abolition of that vacant position. The
division shifted several of its remaining administrative aides to mitigate the loss.  This
restructuring resulted in the board continuing to have a full-time administrative aide; however,
while funding for the former aide was allocated to the plumbing board, funding for this staff
member is split among several boards (including the Board of Plumbing). The marked decrease
in indirect departmental costs is also related to the reduction in staff. According to DLLR, these
costs are linked to the levcl of funding the board receives for salaries. Thus, a significant drop in
departmental indirect costs occurred when the positions were no longer active.

Exhibit 5
Fiscal History of the State Board of Plumbing
Fiscal 2004-2009

FY 2004 FY2005 FY2006 FY2007 FY2008 FY 2009

Total Revenues $237,805 $242,245 $227,864 $246,158 $244,866 $243,900
Direct Costs 135,335 162,107 01,292 73,027 93,218 36,386
Legal Expenditures 0 0 0 0 0 47,085
O&P Cost Allocation 44,106 69,607 52,312 70,578 59,938 52,540
DLLR Indirect Costs 0 21,954 19,415 10,966 11,659 1,990
Total Costs $179,441  $253,668 $163,019 $154,571 $164,815 §138,001
Surplus/(Gap) $58,364 ($11,423)  $64,845  $91,587  $80,051 $105,899

O&P: Occupational and Professional Licensing.

Source: Department of Labor, Licensing, and Regulation

Because license renewals are staggered, board revenues arc relatively constant. From
fiscal 2004 to 2009, the board averaged $240,673 in annual revenue. The revenue for these years
is about 14% higher than it was between fiscal 1996 and 2001, when the board averaged
$210,605 annually. (The board assessed higher fees for several years during that period.) The
increase in revenue received by the board is due 1o the rise in the number of licenses issued. The
board has operated with a surplus in five of the last six yecars. In fiscal 2004 and 2006, the
surplus was approximately $60,000. However, due to cuts in staff and cost containment,
surpluses for fiscal 2007, 2008, and 2009 ranged between $80,000 and $106,000.

Operational Impact of Staff Losses

Due to the responsibility of overseeing other boards and the Maryland Home
Improvement Commission, the acting director is not able to fully address the board’s day-1o-day
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12 Preliminary Evaluation of the State Board of Plumbing

operations and respond as quickly or effectively as necessary to resolve consumer complaints.
Board members have taken on more responsibility in complaint resolution, n addition to the
significant amount of time they dedicate to regulatory issues, code updates, reviewing
examination questions. and various other tasks. The exccutive director is responsible for
working with local jurisdictions regarding permitting, mspections, and other issues.

DLLR advises that it believes a pennanent executive director is essential for the board (o
adequately regulate the plumbing industry and protect consumers in the State. However, because
1t does not have the funding necessary to fill the vacant position, it plans to restructure the
division to dedicate greater staff attention to the board’s day-to-day operations, specifically
regarding the efficient resolution of complaints.

Recommendations

The State Board of Plumbing and all associated regulations and provisions will terminate
as of July I, 2013, unless reauthorized. The board provides important services in numerous
areas, particularly by protecting the citizens of Maryland from health hazards resulting from
poorly Installed or maintained plumbing fixtures and backflow devices. The board also reviews
new codes and new technologies to ensure best practices in the industry and responds to
complaints lodged by consumers. Therefore, the Department of Legislative Services
recommends that the board be continued without undergoing further evaluation and that
legislation be passed extending the board’s termination date by 10 years to July 1, 2023.

However, this evaluation has identified several issues related to board operations that
merit follow up. The Department of Legislative Services, therefore, reccommends that
DLLR submit a follow-up report to the Senate Education, Health, and Environmental
Affairs Committee and the House Economic Matters Committee by October 1, 2011, which
reports on:

o the status of efforts to restructure the division to better serve the board’s day-to-day
operations, particularly related to its complaint backlog and other responsibilities;

L the board’s disposition of consumer complaints going back at least to 2006,
including its effectiveness in resolving complaints in a timely manner;

o the imposition of fines on licensees or individuals who engage in malpractice, in
particular the frequency and average amount of such fines and whether or not
industry regulation and consumer protection would benefit from increasing fine
amounts;
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Preliminary Evaluation of the State Board of Plumbing 13

e the size of the board’s fiscal 2010 surplus or funding gap following the restructuring
of the division, and any changes to the board’s staffing or fees nccessary to address

its fiscal status; and

® whether the board has been successful in filling the vacant consumer member seat.
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Appendix 1. Members of the State Board of Plumbing

Industry Representatives
Charles J. Morgan, Jr., Chair, Baltimore City
Keith R, Horton, Vice Chair, Baltimore City
Jon Garner, Garrett County
Michael J. Kastner, Jr., Howard County
Charles Lenderking, Worcester County
Joseph A. Radtka, Anne Arundel County

Russell A. Wiebking, Howard County

Consumer Members'

Nicole J.C. Daniels

" There are two seats on the board for consumer members; onc is currently vacant.
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MARTIN O'MALLEY, Governor
ANTHONY G. BROWN, Lt. Governor
ALEXANDER M. SANCHE?Z, Secretary

STATE OF MARYL Division of Occupational and Prof, 1
i cupational an i Ticensi
DEPARTMENT OF LsBOR, TICENSING AND REGULATION P Gandey 1. Bott Commisaong

DLLR Home Page « hitp/ / www dlir.state.nd . us
DLLR E-mail » op@dlr state.md.us
December 1, 2009

Mr. Michael C. Rubenstein
Department of Legislative Services
90 State Circle

Annapolis, MD 21401

Dear Mr. Rubenstein:

On behalf of the Department of Labor, Licensing and Regulation and the Board of Plumbing, |
wish to thank you for your letter and the draft copy of the Preliminary Evaluation of the State Board of
Plumbing. | appreciate the support of the Department of Legislative Services and the professional
manner in which Michael Vorgetts worked with DLLR staff to complete this report.

We agree with the report's recommendations and will be pleased to submit a follow-up report
to the Senate Education, Health, and Environmental Affairs Committee by October 1, 2011. In
addition to responding to the issues raised in this report, { expect the Board's follow-up report to
include a discussion about the impact of emerging green technologies and conservation efforts on the
industry and the Board. For example, we expect to see an increase in the use of solar panels as well
as water systems designed to recycle grey water; these and other issues will require regulatory
standards.

I do have several suggestions for the report. On pages 3 and 11, the report indicates that the
board's cumrent administrative aide splits her lime with another State board. This board does have a
fulltime administrative aide, which the DLLR leadership believes is essential due to the large number
of licensees and complaints. In addition, the Board receives considerable support from the Centraf
Licensing Unit of the Division of Occupational and Professional Licensing, which is not noted in the
report. Also on pages 3 and 11, the report indicates that the DLLR is in the process of hiring a
permanent executive director. Although the Department's leadership continues to believe that the
executive director is essential, due to current fiscal constraints, the Department is no longer seeking
to fill the position at this time. Finally, on page 9, it may be noted that the complaint committee has
met twice per month, instead of monthly, three times during 2009, in order to resolve more cases ina
timely manner.

Thank you for your support. If you have any questions, please contact me at 410-230-6169.

Sincer y ‘(%/‘/
Steverf Smitson

Maryland State Board of Master Electricians

cc: Alexander M, Sanchez, Secretary
Stanley J. Botts, Commissioner
Harry Loleas, Deputy Commissioner
Charles J. Morgan, Jr., Chair, Board of Plumbing

500 N. CALVERT STREET, 374 FLOOR
BALTIMORE, MD 21202-3651

g TTY USERS, CALL VIA THFE MARYLAND RELAY SERVICE
Keeping Maryland Workmg and Safe
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Preliminary Evaluation of the
State Board of Examiners of Landscape Architects

Recommendations: Waive from Full Evaluation
Extend Termination Date by 11 Years to July 1, 2024

Require Follow-up Report by October 1, 2011

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known as
“sunset review” because most of the agencies subject to review are also subject 1o termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary cvaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The State Board of Examiners of Landscape Architects (SBELA) was not scheduled for a
preliminary evaluation under statute until 2010; however, DLS accelerated the review process for
this board — along with several others — to more evenly distnbute the number of evaluations
conducted over the next few interims. The board last underwent a full evaluation as part of sunset
review in 1991, DLS conducted a preliminary evaluation of SBELA 1n 2000, which found that
the board was successfully fulfilling its statutory responsibilities and recommended a waiver from
full evaluation. Chapter 73 of 2001 extended the board’s termination date by 10 years to
July 1, 2013.

In conducting this preliminary evaluation, DLS staff reviewed applicable State Jaw and
regulations; recent legislative and regulatory actions; prior full and preliminary sunset reviews;
annual reports submitted by the Department of Labor, Licensing, and Regulation (DLLR) related
to the State Occupational and Professional Licensing Design Boards’ Fund; and other information
provided by the board regarding expenditures, revenues, licensing, examinations, complaints, and
disciplinary actions. In addition, DLS stalf communicated by phone and e-mail with the
chairman of the board, board administranve staff, the Deputy Commissioner of Labor, Licensing,
and Regulation, and a trustee and members of the legistative commitice of the Maryland Chapter,

Prepared by: Joshua A. Watters e Department of Legislative Services e Office of Policy Analysis
December 2009

201



2 Pretiminary Evaluation of the State Board of Examiners of Landscape Architects

of the American Society of Landscape Architects (ASLA). The board reviewed a draft of this
preliminary evaluation and provided the written comments attached at the end of this document as
Appendix 2. Appropriate factual corrections and clarifications have been made throughout the
document; therefore, references in board comments may not reflect the final version of the report.

The Practice of Landscape Architecture

The profession of landscape architecture in the United States dates back to the late 1800s.
Today, landscape architecture focuses on land analysis, planning, design, management,
preservation, and rehabilitation. Landscape architects draw on a number of fields ~ such as
engineering, architecture, arl, planning, environmental science, and computerized design — to
provide land beautification, environmental impact assessments, grading, and limited drainage
systemn design.  Although landscape architecture does not include the design of structures that are
normally designed by licensed architects or engineers, landscape architectural services are often
provided in coordination with these services on several types of projects. Landscape architects
are invotved in the planning of such sites as office plazas, public squares, parks, and thoroughfares.

Currently, every state but Vermont and the District of Columbia regulate landscape
architecture. Four states have title acts or certification programs that only grant the right to use
the title “landscape architect” or “certified landscape architect.” Forty-five states, including
Maryland, have practice acts, which specify the type of work landscape architects may perform.

The profession of landscape architecture is represented primarily by ASLA, the Maryland
chapter represents more than 370 professionals.

The State Board of Examiners of Landscape Architects

Landscape architects in Maryland became regulated 38 years ago, when the State Board of
Examiners of Landscape Architects was created by Chapter 645 of 1971. Ongnally, the board
was created as part of the Department of Natural Resources. The board was transferred to the
jurisdiction of the Department of Licensing and Regulation (now the Department of Labor,
Licensing, and Regulation or DLLR) in 1974, where it currently operates as part of the Division of
Occupational and Professional Licensing. The board is one of five “design boards” under
DLLR’s pur\/iew.1 The purposc of SBELA is to safeguard public welfare, health, and property
and to promote the public good by regulating persons who practice landscape architecture in the
State.

"The five design boards inclnde the State Board of Architects, State Board of Certified Interior Dessgners,
State Board of Examiners of Landscape Architecls, State Board for Professional Engincers, and State Board for
Professional Land Surveyors.
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Preliminary Evaluation of the Stare Board of Examiners of Landscape Archirects 3
The Need for Regulation

The regulation of landscape architccture ensures that consumers of Jandscape architectural
services are protected from unqualified or incompetent practitioners. Regulation was instituted to
establish and enforce certain minimum standards of competency and bebavior within the industry.

Regulation is still viewed as a safeguard against poor workmanship. Substandard design
has the potential to harm consumers, their property, and the environment. The regulation of
landscape architects protects the public health, safety, and welfare of consumers who cannot be
reasonably expected to know or recognize unsatisfactory or flawed design work. In the absence
of regulation, consumers would have difficulty gauging the competency of practitioners and would
haye little or no recourse for poor workmanship.

Board Membership Potentially Insufficient to Meet Needs

The board consists of five members. Three members must be licensed landscape
architects with at least five yecars of landscape architectural practice within Maryland. The
remaining two members must be consumers. All members of the board are appointed by the
Govemor with the advice and consent of the Senate, and members serve three-year staggered
terms. Under statute, at the end of a term a member continues to serve until a successor is
appointed; however, in practice once a member’s term has ended they do not continue to scrve.
Currently, there is nne vacancy on the board (a consumer member), The board is required to meet
at least twice annually, although it gencerally meets four times each year.

SBELA has the fewest members of any of the design boards. The State Board of
Architects and the State Board for Professional Engineers each comprises seven members — five
professionals and two consumers each. The State Board of Certified Interior Designers also has
seven members — {ive certified interior designers, one licensed architect who provides interior
design services, and one consumer. The State Board for Professional Land Surveyors comprises
six members — three professional land surveyors, one licensed property line surveyor, and two
Consumers.

By law, a quorum for SBELA is a majority of the authorized members (threc members).
Thus, i1f more than two board members are unable to atiend a meeting, a quorum reguirement is not
met. Given that there is currently one vacancy on the board, no more than one board member may
be absent from a given meeting until that vacancy is filled. The assistant executive director
indicated that it can be problematic convening a quorum. DLLR, in consultation with the
board, should consider proposing departmental legislation increasing board membership
from five to seven by adding two additional professional members. This would make the
composition of the board more closely mirror the makeup of the other design boards and
eliminate the potential difficulty in achieving a quorum.

203
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Shared Staffing Sufficient for Board Needs

The board has four permanent and three contractual staff members available to it. One
position, secretary to the board, is shared with the State Board for Professional Land Surveyors.
All other positions, including an executive director, an assistant cxecutive director, an investigator,
and three contractual employees — an office secretary, an examination coordinator, and an outreach
coordinator — are shared among all of the design boards. SBELA receives legal assistance from
DLLR and other clencal and licensing assistance from the central staff of the Division of
Occupational and Professional Licensing within DLLR. Though staffing is shared, it appears
sufficient to meet the administrative needs of the board.

Major Legislative Changes Affecting the Board Since the 2000 Sunset Review

Chapter 73 of 2001 extended the termination date of the board from by 10 years to 2013.
As shown in Exhibit 1, other major legislative changes since the last evaluation relate to the
establishment of the design boards’ special fund, the scope of practice for landscape architects, and
the definition of design coordination provided by all design board professionals.

Five Design Boards within DLLR Work Cooperatively and Share
Special Fund

As mentioned previously, there are five design boards within DLLR, including SBELA.
The other boards regulate architects, interior designers, professional engineers, and professional
land surveyors. Chapter 227 of 2003 established the State Occupational and Professional
Licensing Design Boards’ fund as a special, nonlapsing fund in DLLR. One of the major goals of
this Act was to cluster the design boards, since they regulate similar types of professions, in order
to equalize the licensing fees among the design boards. Through this clustering approach, the Act
required the design boards to work more cooperatively together through a Joint Chairs Committee.
The creation of the special fund and the formalization of the Joint Chairs Committee were
implemented in response to recommendations made by DLS in the 2002 Sunset Evaluation of the
State Board of Certified Interior Designers. The special fund will be discussed in greater detail
later in this report.
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Exhibit 1
Major Legislative Changes Since the 2000 Sunset Review

Year Chapter Change
2001 73 Extends the termination date of the board by 10 years from July 1, 2003, to

July 1, 2013.

193 Clarifies the scope of practice for professional land surveyors and licensed
property line surveyors,

2003 227 Requires the chairs of the five design boards to meet annually to discuss
issues of mutual importance and post a joint newsietter on the DLLR web
site.

Establishes a State Occupational and Professional licensing Design
Boards’ Fund, a special fund for the collection of license and permit fees
from the five design boards.

Repeals license and permit fees set in statute and instead requires the
Secretary of Labor, Licensing, and Regulation to calculate the direct and
indirect costs attributable to cach of the design boards and to establish fees
based on those calculations.

Caps any fee increase by a design board at no more than 12.5% annually.

2005 129 Lowers the standard for specified disciplinary actions against a landscape
architect applicant or licensee by removing the requirement that an
individual “‘knowingly’” committed a violation.

Broadens the scope of violations by making a violation of any regulation
the basis for a disciplinary action.

2008 273 Extends the termination date to June 30, 2013, for the special fund that
serves all five design boards and relaled provisions, including the board’s
fee-setting authority,

Note: The five design boards include Slale Board of Architects, State Board of Cenified Interior Designers, State
Board of Examiners of Landscape Architecis, State Board for Professional Engineers, and Stalc Board for
Professional [.and Surveyors.

Source: Laws of Maryland
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Chapter 227 also requires that the chairmen of each of the five design boards meet annually
to discuss issues of mutual importance and publish a joint newsletter.  In practice, the Joint Chairs
Committee meets several times a ycar and has proven to be a useful and efficient way for the
design boards to communicate amongst themselves and with DLLR. The Joint Chairs
Committee serves as an effective forum for the design boards to share ideas, work
cooperatively, and support the combined interests of the design industry as a whole in the
State.

2001 Legislation Clarified Scope of Practice for Landscape Architects

Over the past decades, the landscape architecture industry has broadened to encompass
such specializations as landscape design, site planning, urban planning, regional landscape
planning, park and recreation planning, land development ptanning, ecological planning and
design, historic preservation and reclamation, and the social and behavioral aspects of landscape
design. To address the broadening scope of what it means to practice landscape architecture,
Chapter 193 of 2001 clanfics the scope of practice of landscape architecture under State law. The
Act changes the definition of “practice landscape architecture” to mean:

° to provide any service or creative work in the analysis or design of land and natural
resources that requires training and experience in the application of the biological,
physical, mathematical, and social sciences; and

° to perform design coordination of a project or portion of a project provided that the
licensed landscape architect holds a current license issued by the board and has adequate
education and experience in, and understanding of, the project or portion of the project
being coordinated.

Chapter 193 also specifies that the definition of “practice landscape architecture” includes:

° consultation, research, analysis, assessment, selection, and allocation of land and natural
resources;
o development of graphic, written, digital, and other appropriate criteria to govem the

planning and design of land development and construction programs;

o in conjunction with site plan preparation, the performance of determining a grade,
determining drainage, preparing and designing stormwater drainage systems (within
specified Jimitations).

Furthermore, Chapter 193 also defines “design coordination™ for each of the other four
design boards as the review and coordination of services provided by individuals licensed or
certified by any of the five design boards. An individual licensed or certified by any of the design
boards may perform design coordination for a project or portion of a project provided that the
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Jicensed individual holds a current license or certification by their respective board and has
adequate experience 1n, and understanding of, achieving the purpose of the project or portion of the
project being coordinated.

Board Operations

The major functions of the board include the issuance of licenses and permits,
administration of exammations, investigation of complaints about landscape architects, and
enforcement of the Maryland Landscape Architects Act.

Exhibit 2 shows key board performance measures for fiscal 2005 through 2009. During
that five-year period, the board processed approximately 3,100 applications, averaging around 600
each year, and directly administered a total of 433 examinations, or about 87 each year. Over the
same period, the board issued over 2,300 licenses and permits. The board advises that over this
period, it did not revoke, deny, or suspend any licenses, nor did it hold any diseiplinary hearings.

Exhibit 2
Board Performance Measures
Fiscal 2005-2009

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 Total Average

Applications Processed 631 642 363 581 635 3,052 610
Exams Administered 91 80 84 98 80 433 87
Licenses/Permits Issued 437 448 436 515 512 2,348 470
Board Meelings Held 4 4 3 5 4 20 4

Note: Exams administered only includes a count of those exams directly administered by the board.
Source: Board of Examiners of Landscape Architects

Board Licenses Landscape Architects and Issues Permits to
Corporations

The primary function of the board is to examine and license individuals who wish to
practice landscape architecture in the State. The board also grants permits to corporations or
partnerships practicing landscape architecture in Maryland. In addition to allowing businesses to
practice landscape architecture, corporate permits allow firms to use the term “landscape
architecture: in any titles or advertisements that represent the firm.
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8 Preliminary Evaluation of the Stute Board of Examiners of Landycape Architects

To become a licensed landscape architect in Maryland, applicants must first meet
educational and experience requirements to the satisfaction of the board.  All applicants must then
pass 2 nationally administered examination, the Landscape Architect Registration Examination
(LARE). Statute also requires that all applicants bc at least 18 years of age.

A corporation or partnership must hold a permit issued by the board before it may operate a
business through which landscape architecture 1s practiced. To qualify for such a permit,
corporations or partnerships must have at least one officer or partner who is a licensed landscape
architect. If the corporation or partnershitp meets the requirements and submits an application fee
10 the board, the board issues a permit authorizing the holder to:

® operate a business through which a licensed landscape architect practices landscape
architecture; and

® represent to the public that the business provides the services of a Jicensed landscape
architect.

Reciprocity

The board’s examination and qualification processes are facilitated by its membership in
the Council of Landscape Architecture Registration Boards (CLARB). The council, a national
coalition of state landscape architectural boards, {ormulates and grades the professional exam,
directly administers parts of the exam, and sets uniform national standards to facilitate reciprocity
among states.

The board may waive requirements for an applicant who 1s Jicensed o practice landscape
architecture in another state. Such reciprocity requires that the applicant pay an application fee
and provide evidence that, at the time the applicant was licensed 1n the other state, the applicant
was rcquired to pass an examination and meect qualifications that were substantially equivalent to
the examination and qualifications in Maryland.

Number of Licensees Has Incrcased Substantially Since 2000

The board currently issues three different types of licenses or permits to practice landscape
architecture in the State: (1) a landscape architect license; (2) a partnership permit; and (3) a
corporation permit. While permits are issued to both partnerships and corporations that provide
or offer to provide landscape architectural services, the permit type s uniform and is issued to
business entities. Licenses and permits are valid for two years and can be renewed online at
DLLR’s web site.

Exhibit 3 compares the number of licenses and permits issued in fiscal 2000 to those
jssued in fiscal 2009.  As of June 2009, therc were 907 licensed landscape architects, 74 permitted
carporations, and 4 permitted partnerships — this represents an increase of 52% in the number of
licensed Jandscape architects and a 32% increase in the number of permitted corporations since the
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Preliminary Evaluation of the Stute Board of Examiners of Landscape Architects 9

2000 preliminary sunset evaluation. In that year, therc were 598 licensed landscape archilects,
56 permitted corporations, and 9 permitted partnerships. DLLR advises that such an increase is
not aberrant when compared to the other design boards. According to the department. the design
boards have seen an increase in the number of applications for reciprocal licenses in recent years,
as individuals and corporations arc conducting more business across state borders. While the
percentage of permitted partnerships has decreased quite significantly, the absolute number of
permitted partnerships is so low that such a fluctuation is relatively minor.

Exhibit 3
Number of Licenses and Permits Held
Fiscal 2000 and 2009

FY 2000 FY 2009 Percent Change

Individual Licenses 598 07 SU.7%
Corporate Permits 56 74 32.1%
Partnership Permits Y 4 -35.6%
Total 663 985 48.6%

Source:  State Board of Examiners of Landscape Architects; Department of Labor, Licensing, and Regulation

Board Should Consider Expanding Academic Pathway to Licensure

LARE is a uniform national test sanctioned by the CLARB and administered nationally on
dates established by CLARB. It consists of five sections: (A) project and construction
administration; (B) inventory, analysis, and program development; (C) site design; (D) design and
construction documentation; and (E) grading, drainage, and stormwater management. Generally,
examinces do not pass all sections of LARE when they first take it.

Beginning in 2004, the three multiple choice sections (A, B, and D) of LARE are
admimistered directly by CLARB twice cach year (March and September) using a computer-based
test administration system. The two nonmultiple choice sections (C and E) are administered by
the board twice each year (June and December). Thus, the fees for sections A, B, and D are
collected by CLARB from the examinee, while the fees for sections C and D are paid directly to
the board. The examination fees that are collected by the board are deposited into a separate
special fund. The money in this special examination fund is used to cover all costs associated
with administering the examination — renting a testing location, purchasing the exams from
CLARB, and other costs associated with proctoring the exam. According to DLLR, any money
unused for any particular examination cycle reverts to the general fund.
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10 Preliminary Evaluation of the State Board of Examiners of Landscape Architects

Applicants can gquahfy to sit for LARE in two ways — the ¢cademic option and the
nonacademic option. Under the academic option, applicants must show that they have graduated
from an approved coliege or school of landscape architecture and have practical work experience
1n landscape architecturc that is satisfactory to the board. In addition, the applicant’s education
and experience must total at least six years. Individuals without formal educational training in
landscape architecture may apply to take the professional exam undcr the nonacademic option.
Under this option, applicants must demonstrate that they have eight years of practical work
experience that is satisfactory (o the board. Such experience may be gained by working under a
licensed landscape architect, as Jong as the individual does not have “responsible” charge of the
project. The board may also give credit toward the eight-year experience requirement for
academic study at an approved college or school of landscape architecture.

There has been discussion in recent board meetings to allow individuals who possess a
degree related to landscape architecture to sit for LARE. The chairman of the board indicated that
the board was in preliminary discussions about this issue. Moreover, one member of the
lcgislative committee of ASLA-MD indicated that this topic is under consideration nationally
because there is a growing demand for landscape architects to perform duties that arc not, in the
strictest sense, landscape architecture (e.g., planning and environimental science). Therefore, the
board should continue to explore the option of allowing individuals who possess degrees
related to landscape architecture to sit for LARE under the academic option.

Board Receives Few Complaints Against Landscape Architects

Enforcement of the State’s landscape architecture laws, rules, and regulations is a
cooperative effort between SBELA and DLLR. Any consumer may file a complaint with the
board for alleged violations committed by a licensee or an applicant for a license, Filed
complaints are reviewed by a Complaint Committee comprising two members of the board (one
professional member and one consumer member), which then makes a recommendation to the
board. [f the board believes that the licensee or applicant may have violated the taw or
regulations, the board refers the complaint to the Assistant Attorney General for review for
possible administrative charges.  After a hearing is held, the board issues a final order, which may
be appealed to the circuit court. Any violation of the Maryland Landscape Architects Act is
subject to criminal and civil penalties.

The board may deny a license to any applicant, reprimand any licensee, or suspend or
revoke a license if the applicant or licensee:

® fraudulently or deceptively obtains or attempts to obtain a license for himself or someone
else;

o fraudulently or deceptively uses a license;

° is convicted of a felony or a misdemeanor that is directly related to the fitness and

qualification of him to practice landscape architecture;
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Preliminary Evaluation of the Stare Board of Examiners of Landscape Architects 11

° is guilty of gross negligence, incompetence, or misconduct while practicing landscape
architecture;

L] has had a license to practice landscape architecture in another state revoked or suspended
by the other state for a cause that would justify revocation or suspension under Maryland
law; or

® violates any regulation adopted by the board or provision of the statute goveming

landscape architecture.

Since 2005, the board has taken a total of {our disciplinary actions against licensees. This
is consistent with the low number of complaints the board receives (seven since 2005). Of the
four disciplinary actions taken by the board, each resulted in a monetary fine ranging from $250 to
$1,000.

Board Does Not Have Continuing Education Requirements

Of the five design boards, three (State Board of Architects, State Board of Certified Interior
Designers, and Stale Board for Professional Land Surveyors) have a continuing education
requirement as part of their license renewal process. In contrast, SBELA (and the State Board for
Professional Engineers) does not have continuing education requirements. A number of other
states require landscape architects to fulfill a continuing education reguirement as a condition for
continued licensing, including Delaware, Pennsylvania, and West Virginia.

Available Resources Cover Board Operations

A pilot program established by Chapter 227 of 2003 created a State Occupational and
Professional Licensing Design Boards’ Fund to ensure that costs for the five design boards, in the
aggregate, were covered by their revenues, in the aggregate. The fund and fee-setting authority
were set Lo terminate on June 30, 2008; however, Chapter 273 of 2008 extended the termination
date for the special fund to June 30, 2013. Prior to the enactment of Chapter 227, the fees for the
board were set in statute, the revenues were credited to the general fund, and the Govemor
included a general fund allowance for the board within the budget of DLLR.

Since 2003, the Secretary of Labor, Licensing, and Regulation has been charged with
annually calculating the direct and indirect costs attrnibutable to each of the design boards and
providing this information to the boards. With consent of the boards, the Secretary is authonzed
to average the direct and indirect costs among the boards in order to establish fees that more
equitably distribute the costs associated with the operation of each board across all five boards.
With these calculations in mind, SBELA is charged with selting reasonable fees for its services by
regulation. The fees charged are required to be set so as to produce funds to approximate the cost
of maintaining the boards and may not be increased more than 12.5% over the previous year’s fees.
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12 Prelinminary Evaluation of the State Board of Examiners of Landscape Archirects

[ 2007, the design boards determined that the fund balance merited a fee reduction, and
the across-the-board license fee of $78 was reduced to the current fee of $68. Prior to the
enactment of the special fund, SBELA charged a $100 fee for an onginal license and $200 fec for
biennial renewal. Appendix 2 provides the board’s current fee schedule.

As shown in Exhibit 4, board expenditures continue to exceed revenues attnibutable to it.
As one of the smaller design boards, SBELA is unable to fully fund al} of its expenditures from its
own revenues, and thus must rely on fee revenues from the larger design professions to subsidize
its operations. As such, when the board’s revenues are combined with the revenues of the other
design boards, it does not actually operate with a deficit. This was the legislative intent of
Chapter 227, which created the special fund. As a whole, the design boards’ special fund ended
fiscal 2009 with a surplus of $679,991.

Exhibit 4
Fiscal History of the State Board of Examiners of Landscape Architects
Fiscal 2005-2009

FY 2008 FY 2006 FY 2007 FY 2008 FY 2009

Total Revenues $43.030  $46.800  $50,000  $50,124  $62,040
Total Costs 53.484 101,078 05357 9409 99,090
Direct Costs 30,408 1203 65497 71,685 70,046
Direct Legal Costs 0 16228 11,145 9796 18,628
Indirect Costs 14802 70,334 6,530 7.852 6.713
DLLR Indirect Costs 8274 13323 12,185 4,763 4,603
Surplus/(Deficit) ($10,454)  ($54288)  (345.258)  ($43,072)  (§37,041)

Source: Depanment of Labor, Licensing, and Regulations

The board’s direct costs include salaries and benefits for staff, office supplies, and legal
fees from the Office of the Attomey General within DLLR. The board’s indirect costs are
incurred at the departmental level, and include costs for activities and services related to budget,
personnel, general services, and the Office of the Secretary. Indirect costs are allocated to each
board by the Secretary’s office using 2 federal cost allocation fornmula. [n addition, the
Secretary’s office generates the occupational and professional (O&P) cost allocation for each
board in DLLR, which reflects the costs incurred at the Jeve! of the Division of Occupational and
Professional Licensing, including central licensing, the telephone center, the commissioner’s
office, and information technology costs. The O&P cost allocation is determined by a formula
that, among other things, considers the number of licensees and the number of employees who
support each board. The allocated costs are charged against the operations of the board.
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Revennes and expenditures for the board have been relatively stahle since fiscal 2007.
Between fiscal 2005 and 2007, however, there was significant variation in accounting for direct
costs and indirect costs. DLLR adviscs that there were issues in the board’s budget for these years
because the department was implementing new accounting standards and bringing on a new
accounting team.

Recommendations

The State Board of Examiners of Landscape Architects is fulfilling its statutory
requirements to the best of its abilities. The Department of Legislative Services recommends
that the Legislative Policy Committee waive the board from full evaluation and that
legislation be enacted to extend the board’s termination date by 11 years to July 1, 2024.

After discussions with the current board chairman, the assistant executive director, and
with representatives from the ASLA-MD, several issues merit further consideration by both the
board and DLLR.

DLS recommends that SBELA, in conjunction with DLLR, submit a folow-up
report to the Senate Education, Health, and Environmental Affairs Committee and the
House Economic Matters Committee by October 1, 2011, The rcport should include an
update on:

. continuing education credits for landscape architects; and

o the possibility of allowing individuals with a degree related to landscape architecture
to qualify to sit for LARE under the academic option.

Board Should Consider Requiring Continuing Education Credits

As a result of technological advances and the further development of the profession of
landscape architecture, it is important that members of the profession acquire and improve
work-related skills. Of the five design boards, the State Board of Architects, the State Board of
Certified Interior Designers, and the State Board for Professional Land Surveyors each have a
continuing education requirement. In addition, a number of states require landscape architects to
fulfill a2 continuing education requirement as a condition for continued licensing, including
Delaware, Pennsylvania, and West Virginia. The board should consider instituting a
continuing education requirement, and report to the appropriate committees on the
outcome of these discussions.
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14 Preliminary Evaluation of the State Board of Exuminers of Landscape Archiiccts

Board Should Consider Expanding the Academic Option to Sit for
LARE

As described earlier, there are two ways that an applicant may qualify to sit for LARE - the
academic option and the nonacademic option. Only those individuals who possess a degree in
landscape architecture may sit for the examination under the academic option. The board has
discussed expanding the academic option to those who possess a rclated degree; however, this
would require a statutory change. The board should report to the appropriate committees on
the result of its further discussions to expand the academic option to those individuals who
possess a degree that is related to landscape architecture.
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Appendi: 1. Schedule of Fees for the State Board of
Examiners of Landscape Architects

License and Permit Fees

Tvpe of License/Permit Fee

Landscape Architect License — New and Biennial Renewal $68
Permit (Business Entity) — New and Biennial Renewal 100
Reinstatement of License 100
Reciprocal License Application Fee 50
One-time Application Fee 35

Landscape Architect Registration Examination (LARE) Fees

Exam Admin. Total
Section of Examination Fee Fee Fees
Section A — Project and Construction Administration $90 $65 $155
Section B — Inventory, Analysis, and Program Dev. 120 70 190
Section C — Site Design 276 276
Section D — Design and Construction Documentation 200 80 280
Section E — Grading, Drainage, and Stormwater Mgt. 270 270
Total Examination Fees $956 $215 $1,171

Noles: The examination fees for Sections A, B, and D reflect the {ees for the September 2009 examination, while the
examination fees for Sections C and E reflect the fces for the December 2009 examination. Sections A, B, and D are
administered directly by CLARB and the fees for thosc sechions are paid directly 1o CLLARB by the examinee.
Sections C and E are adminsstered by the board and examination fees for these sections are paid to the board.  There 1s
also a $40 standard review fec or a $120 red-line review fee for Scctions C and E that are payable 1o CLARB. The
board also charges a $60 tesling service fee for sections C and L, regardless if the examinee takes one or both parts.

Source: Code of Maryland Regulations, 09.28.03.03
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Appendix 2. Written Comments of the
State Board of Examiners of Landscape Architects
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MARTIN O'N AL LY. Governor
ANTHONY G BROWN, L1 Govemor
ALLNANDE R M SANCHZ Seeretary

STATE OF MARYLAND
DEPARTMENT OF LABOR, LICENSING AND REGULATION DELI thome Pz < nipzo s difrstate md.us

DR U -eadl » nadatliew Ay, svote.nndus

December 1, 2009

Ms. Jennifer B. Chasse

Senior Policy Analyst

Office of Policy Analysis
Department of Legislative Services
90 State Circle

Annapolis, Maryland 21401-1991

Dear Ms. Chasse:

The Department of Labor, Licensing and Regulation (DLLR) has received the draft
report of the prcliminary evaluation of the State Board of Examiners of Landscape Architects
(Board). We appreciale the time and atlention that was spent reviewing the Board’s operations.

We are pleased that the Report found that the Board is fulfilling its statutory duties to the
best of its abilities and recommended that the Legislative Policy Committee waive the Board's
full evaluation. Furthermore, we are pleased that legislation will be enacted (o extend the board’s
lermination date by 10 years to July 1, 2023,

After review of the Report, we have found the following factual errors/discrepancics:

On Page 8, in the paragraph titled “Reciprocity” it should be noted that CLARB 1s a
national coalition of state landscape architectural, rather than architectural, boards.

On Page 8, in the first paragraph titled “Number of Licensees Has Increased
Substantially Since 2000,” 1t should be clarified that while permits are issued to both partnerships
and corporations that provide or offer to provide landscape architectural services, the permit type
is umiform and 1s issued (o business cntities, as noted on Appendix 1.

On Page 9, the second word in Lhe last sentence of the paragraph on the top of the page
should be “partnerships,” nol “corporations.”

We also note that the Report states that a number of other states require landscape
architects (o fulfill a continuing education requirement as a condilion for continued licensing and
recommends that the Board consider requiring continuing education as part of the license renewal
process. Also, the Report recommends that DLLR and the Board consider submitting lcgislation
to allow individuals with a degree related to landscape architecture 1o qualify to sit for the
Landscape Architect Registration Examination. Finally, the Report recommends that DLLR, in
consultation with the Board, consider proposing Departmental legislation increasing Board
membership from five to seven members by adding two professional members in order to both
mirror the composition of other design boards and eliminate the potential difficulty in achicving a
quorum. As requested, DLLR wil] submit a follow-up report to the Legislative Policy Committee
addressing these i1ssues on or before the requested date of October 1, 2011.

DLLR Professional Landscape Architecis-Sunset Review 2009 1
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We would fike to express our appreciation for the candor and professionalism provided by your
office in conducting this review. We look forward 1o working with the legislauve staff
addressing issucs that were raised 1 the Report as well as future issues that may arise. 1f your
office should require additjonal information or a clarification as to the corrections, please do not

hesitate to contact me at (410) 230-6262.

Sincerely,

Jay Hutchins
Executive Director
Maryland Board of Land Surveyors

Cc: Secretary Alex Sanchez
Commissioner Stan Bolts
Deputy Commissioner Harry Loleas
Board of Land Surveyors President Charles Maloy

DLLR Professional Lendscape Architecis-Sunset Review 2009
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Preliminary Evaluation of the
Maryland Home Improvement Commission

Recommendation; Full Evaluation

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 er seq. of the State Government Article), which establishes a process better known
as “‘'sunset review” because most of the agencies subject to review are also subject 1o termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statutory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The Maryland Home Improvement Commission (MHIC) last underwent a full evaluation
as part ol sunset review in 1999. The board was authorized for another 10 years, with a
termination date of October 1, 201 2.

In conducting this preliminary evaluation, DLS staff attended commission meetings and
interviewed commission members, commission staff, and the executive director of the Maryland
Home Jmprovement Contractors Association. Staff also reviewed relevant statutes, regulations,
and meeting minutes; and analyzed licensing, complaint, and budgetary data.

MIHIC reviewed a draft of this preliminary evaluation and provided the written comments
attached as Appendix 5. Appropnate factval corrections and clarifications have been made
throughout the document; therefore, references in commission comments may not rcflect the
final version of the report.

The Home Improvement Industry in Maryland

Statute defines home improvement to be the addition to or alteration, repair, or
replacement of a building used as a residence. The definition explicitly excludes the
construction of a new home or activities that fall under other occupational licensing categories
such as plumbing. The definition is also somewhat fluid as standards for homes and their
amenities change over time. (The complete statutory definition of home improvement is

Prepared by: Michacl T, Vorgetts » Department of Legislative Services o Office of Policy Analysis
December 2009
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2 Prelintinary Evaluation of the Maryland HHome Improvement Commission

included in Appendix 1) Home improvements range in size and complexity and are priced
accordingly, with large projects costing in the hundreds of thousands of dollars. The quality of
workmanship and overall performance of a home improvement worker can cvoke strong
emotions on the part of homeowners. Complaints may be aggravated by homeowners’ high
personal expectations, which may not coincide with minimum industry standards.

The home improvement industry is large and loosely organized, with more than 80 categories of
work that require licensure (see Appendix 1). Many contractors do not specialize in specific
home improvement trades; instead they provide multiple services. Because home improvement
contractors are licensed by the State, these practitioners may be perceived as competent at
performing the tasks for which they are hired; however, the required examination for licensure in
Maryland does not include a skills-based assessment. Instead the examination tests the
applicant’s regulatory understanding and business management aptitude. Maryland home
improvement law and regulations require at least two years of “trade experience.” Related
education or business management experience may be substituted for one year of trade
experience. Maryland does not have a tiered licensing structure for home improvement
contractors based on experience or the value of projects undertaken.

Some states, notably Virginia, take a different regulatory approach. Virginia offers three
tiers of licenses, each based on the value of projects undertaken by a contractor. Virgima’s
Class A license is required for a contractor to take a project valued at $70,000 or more, or if the
total value of the work in a i 2-month period is greater than $500,000. Class B licenses are valid
for contractor’s that have a single project valued between $7,500 and $70,000, or if the total
value of work in a 12-month period is between $150,000 and $500,000. Class C licenses are
valid if a contractor’s value of work is less than $150,000 per year. For a contractor’s license,
MHIC requires proof of financial solvency and proof of general liability insurance but allows
licensees to use their discretion regarding the type, value, and complexity of projects undertaken,
Regulation of this industry is difficult because some licensecs may contract only for small
projects, and some licensees — who work for or own large home improvement businesses — may
take on expensive projects like home remodeling or other major renovations. Regardless, a
Maryland contractor’s license allows an individual to undertake home improvement projects
large and small.

The home improvement industry experienced explosive growth over the last decade,
which can be attributed in part to the rise in home values. During this time, an “equity boom”
prompted many homeowners to borrow heavily against their homes to finance home
improvement projects. A result of this growth was many new entrants info the industry, both
licensed and unlicensed, with some operating almost entirely out of their work trucks. Many
home improvement contractors operate well-capitalized and managed businesses; other
contractors, particularly during the cument economic downtumn, operate on the margins of
solvency. Unlicensed contractors, in particular, can enter the home improvement industry with
very little capital. For example, with a vehicle, paint brushes, and business cards printed on a
home computer, an individual can work as a home improvement contractor. The commuission’s
subcontractor and salesperson licenses do not have a financial solvency requirement.
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Preliminary Evaluation of the Maryland Home Improvement Commission 3

The Maryland Home Improvement Commission

MHIC was created by Chapter 133 of 1962. The commission 1s responsible for
protecting the public in home improvement transactions. Specifically, the commission;

° licenses home improvement contractors, subcontractors, and salespersons;
] requires an examination for onginal licensees to test their business acumen;
? processes complaints, files charges against unlicensed workers, and processes claims

against licensed contractors; and

® administers the Home Improvement Guaranty Fund for the purpose of providing limited
restitution — a maximum of $20,000 per claim and $100,000 total per contractor — to
consumers who file valid claims against licensed home improvement contractors with the
commission.

The commission was placed under the authority of the Department of Labor, Licensing,
and Regulation (DLLR, formally the Department of Licensing and Regulation) in 1970. The
commission currently operates under the provisions of Title 8 of the Business Regulation Article.

The Governor appoints all seven commission members, with the advice of the Secretary
of Labor, Licensing, and Regulation. The Governor may remove a member for misconduct or
incompetence. The chairman is appointed by the Governor and serves at the pleasure of the
Secretary. The members of the commission include three industry representatives, three
consumer representatives, and one banking and finance representative. Commission members
serve staggered four-year terms. Current commission members are listed in Appendix 2.

The commission has 17 staff to support its operations. Staff responsibilities are divided
into three areas: investigations, licensing, and complaint and claims processing. Most staff
resources are concentrated in the investigation unit. An executive director and assistant
executive director manage the staff. The excculive director is appointed by the Secretary of
Labor, Licensing, and Regulation and serves at the pleasure of the Secretary. The executive
director position was instituted in 1978, and the current executive director has held this position
since February 2008. In addition 1o the executive director and assistanl executive director, a
licensing supervisor and two clerical staff provide support to the commission’s licensees. The
commission also receives support from the division’s Central Licensing Unit. Currently, the
commisston has seven full-time investigators; mnvestigators must have knowledge of the laws and
regulations governing the work of home improvement contractors, as well as a practical
undersianding of the work performed by licensees. One investigator 1s bilingual in English and
Spanish.

The Guaranty Fund: Restitution for a [lomeowner’s Loss

The Home Improvement Guaranty Fund was established to compensate a homeowner for
the “actual loss” created by a licensed home improvement contractor. Losses due to actions of
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4 Preliminary Evaluation of the Maryland Home Dnprovement Comntission

unlicensed individuals are not eligible for restitutions from the Guaranty Fund. “Actual loss” is
defined as the costs of restoration, repair, replacement, or completion that arise from an
unworkman-like, inadequate, or incomplete home improvement, A homeowner may receive up
to $20,000 in compensation from the Guaranty Fund per claim. If the total amount of awards on
behalf of one contractor exceeds $100,000, then the fund limits the total awards to $100,000.
When numerous claims are approved for the acts or omissions of a contractor and total more than
$100,000, the commission must divide the awards among injured homeowners. If the contractor
later reimburses the fund, the commission pays additional amounts to the homeowners in the
amount that the contractor has reimbursed the fund unti] each homeowner is reimbursed in full
according to the awards.

Contractors must repay the fund for claims awarded against them within 30 days or their
Jicenses are suspended until the debt is settled. Home improvement law prevents an individual
with a suspended license rom operating in the industry. However, the commission reports that
some individuals continue 10 operate using the license of a friend or relative. Although this is
unlawful, 1t 1s difficult to monitor. If the commission is unable to collect a repayment from a
contractor, the debt is forwarded to the State’s Central Collection Unit. The commission advises
that licensees often do not repay the Guaranty Fund and collection is often unsuccessful.

A claim may not be brought against the Guaranty Fund after three years from the date the
homeowner discovered, or should have discovered, the loss or damage caused by the licensed
contractor. Actual loss does not include attorney's fees, personal injury, court costs, interest,
consequential damages, or punitive damages. No action can be taken on a Guaranty Fund claim
if there is (1) 2 pending civil lawsuit unti! there is a final judgment in the civil case or, (2) on a
claim involving a contract that contains a mandatory arbitration clause until the dispute has been
submitted to arbitration and there is a final arbitration award. The homeowner carries the burden
of proof in all Guaranty Fund claims.

The Guaranty Fund is maintained through fees charged to licensed home improvement
contractors at the time of their original licensure and when they renew their licenscs
(subcontractors and salespersons do not pay this fee). Currently, new licensees pay $100;
renewal licensees pay $75 every two years. The commission may assess each contractor up to
$150 in a calendar year if the fund balance is likely to drop below the statutory minimum of
$250,000.

Major Legislative Changes Since Last Sunset Review

Since the 1999 evaluation numerous statutory changes affecling the commission have
been enacted, two of which expanded the commission’s purview. Chapter 537 of 2008 required
licensure of firms that provide mold remediation services at residential properties; Chapter 537
goes into effect on June [, 2010. Chapter 119 of 2008 modified the definition of “home
improvement” to include shore erosion control projects on residential property; this change
strengthens oversight of qualifying residential projects by requiring that the commission be
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Preliminary Evaluation of the Maryland Home Improvement Commission 5

notified of alleged violations of the State’s Critical Area Law. Exhibit 1 summarizes legislative
changes affecting the board since the 1999 full evaluation.

Exhibit 1
Major Legislative Changes Since the 1999 Sunset Review

Year Chapter Cbange

2000 144 Extends the termunation date for the Maryland Home Improvement
Commission to October |, 2012.

Increases the amount that an individual may claim from the Home
Improvement Guaranty Fund for acts or omissions by one contractor from
$10,000 to $15,000.

616 Alters the amount of approved claims against 2 home improvement
cantractor that must be submitted before the commission may pay the
approved claims proportionately from the Home Improvement Guaranty
Fund. The amount is increased from $50,000 to $100,000.

2002 176 Requires licensed home improvement contractors (o maintain al least
$50,000 of general liability insurance.

2004 244 Requires the commission to provide written notification to an applicant
for a hicense on whether the application has been approved or demned
within 30 days of the [irst meeting of the commission following
submission of the completed application.

2006 90 Clarifies that an administrative hearing and adjudication by the
commission iS not a prerequisite to criminal prosecution of a home
improvement contractor, subcontractor, or salesperson for acting without
an appropriate license.

2008 119 Modifies the definition of “home improvement” to include a shore erosion
control project for a residential property.

272 Raises the threshold below which the commission may pay a claim
against the Home Improvement Guaranty Fund without a hearing from
$2,500 to §5,000. Raises the limil on an award (o a single claimant for an
acl or omussion of a contractor from $15,000 to $20,000.

421 Requires an application form for a home improvement license to include
the applicant’s Maryland Department of the Environment lead paint
abatement accreditation number and cxpiration date, if appropnale.

537 Establishes licensure of mold remediation companies and firms by the
comumission, effective June 1, 2010. These requirements do not apply to
mold remediation on nonresidentiai property.

Source: Laws of Maryland
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6 Preliminary Evaluation of the Maryland Home Improvement Commission

Number of Licensees at All-time High, but Reccssion Depresses Growth

To obtain a contractor’s license an individual must submit the required application, pass
the licensing examination, pay the $100 Guaranty Fund assessment, and pay a $225 licensing fee
per place of business. Subcontractors and salespersons must submit applications, pass the
licensing exam, and pay a $125 or $75 licensing fee, respectively; these individuals are not
required to pay a Guarantee Fund assessment. Applicants for a contractor’s license must also
provide a credit report, proof of $50,000 in liability insurance, and a personal financial statement.
A licensed subcontractor may only work for a licensed contractor; a salesman may not work for
niore than two contractors at once. License fees were last raised in 1991; the fee for each type of
license increased by $50. Commission fees, when factoring in the Guaranty Fund assessment for
a contractor’s license, are among the highest of the division's boards and commissions.

Exhibit 2 shows the number of commission licensees for each year between fiscal 2005
and 2009. The number of licensees increased gradually between fiscal 2005 and 2008 but
leveled off in fiscal 2009. The licensing trends reflect the growth in the home improvement
industry that occurred prior to 2008 and the industry’s decline, larpely due to the economic
recession. The general increase in the number of licensees in recent years may also be attnbuted,
in some pari, to the commission’s public awareness efforts that encourage unlicensed
practitioners to beccome licensed, and inform consumers of home improvement scams and the
benefits of hiring a licensed contractor. A licensee may choose to place a license on 1nactive
status if he or she discontinues home improvement work but plans to resume such work in the
future. The commission charges a $50 fee to shift a license to inactive status; the licensee must
renew the license to keep it valid but avoids repeating the application process. Thc number of
licensees on inactive status has increased by nearly 100 each year since 2007 after having
remained (airly stable.

Exhibit 2
Number of Licensees by Type of License

June 2005  June 2006 June 2007 June 2008 June 2009

Contractor 14,219 14,526 14,814 15979 16,016
Subcontractor 570 586 616 672 668
Salesman 1,932 1,915 2,043 2,276 2,167
Tnactive Licenses 562 619 625 723 819
Total Valid Licenses 17,283 17,646 18,098 19,650 19,670

Source: Maryland Home Improvement Commission
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Enforcement Activity

Hearing Processes Vary for Complaints Against Licensed and
Unlicensed Contractors

There are two distinct processes for complaints against home improvement contractors,
one for complaints against licensed contractors and one for complaints against unlicensed
contractors. In either instance, the commission investigates the complaint.

For a licensed contractor, if informal attempts at resolution are unsuccessful, attempts to
engage the parties in alternative dispute resolution fail, and the contractor refuses (o correct the
problem, a Guaranty Fund hearing is scheduled. The commission refers all claims against the
Guaranty Fund in excess of $5,000 to the Office of Administrative Heanngs (OAH), and an
administrative law judge issues a recommended decision within 90 days of the hearing date.
The commission panel, which consists of two commission members, meets monthly to review
OAH’s recommended decisions and small claims against the Guaranty Fund (less than $5,000).
The panel then issues the commission’s proposed order. If neither party files an exception, the
order becomes final. However, if an exception is filed, the panel conducts an argument hearing
and makes a final recommendation, which may be appealed to the circuit court. Homeowners
may instead take the case to District Court to seek a monetary award against the contractor, but
they cannot file a claim simultaneously for repayment from the Guaranty Fund. The commission
advises that its investigators’ initial response to a complaint is to resolve the issue by meeting
with the aggneved parties and informally negotiating a resolution, thereby avoiding further
commission involvement. Such a resclution is possible in many cases and, for various reasons,
not feasible in others.

Complaints filed against unlicensed home improvement contractors also go through an
investigative process. After the contractor is determined to be unlicensed, either criminal
charges are filed in District Court, regulatory charges are sent to the Office of the Attormey
General (OAQG) for pre-charge review, or in the case of a first offense, the contractor 1s given the
opportunity to make restitution. Once regulatory charges are reviewed by OAG, heard in OAH,
and reviewed by the commission panel, the affected partics are advised of the decision. If an
exception is filed, the panel conducts an argument hearing to make a final decision, which may
be appealed to the circuit court. Home improvement workers who agree to make restitution are
issued a cease and desist letter before the file is closed, pending their licensure.

State law establishes that a contractor, subcontraclor, or salesperson who operates
without a license is guilty of 2 misdemeanor and is subject to a fine of $1,000, imprisonment up
to 30 days, or both. On a subsequent conviction, unlicensed practitioners are subject to a fine of
$5,000, imprisonment up to two years, or both. The commission does not estimate the amount of
unlicensed work being conducted but advises that unlicensed contractors are pervasive and
present licensed contractors with unfair competition. Unlicensed contractors may not be bonded
or insured, do not pay licensing or Guaranty Fund fees, and may not have properly classified
employees. Because of these and other short cuts, unlicensed contractors have an unfair
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8 Preliminary Evaluation af the Maryland Home Improvement Commission

advantage when bidding on projects. Meanwhile, licensed contractors pay the costs of the
commission, which also investigates complaints against unlicensed contractors.

Under State law, counties and municipalities have limited authonty to enforce the
licensing requirement. However, local governments may regulate the character, performance, or
quality of a home improvement by having a system of inspections and permits. Montgomery
County’s Office of Consumer Protection has adopted a policy to uphold the licensing
requirement. [f the county receives a complaint against an unlicensed contractor it can either
1ssue a $500 civil fine for a deceptive trade practice or work with the commission and
local police to file criminal charges. The civil fine carmies no jail time and, depending on the
circumstances, the District Court judge may reduce or uphold the fine. The county also reviews
home improvement advertisements in local papers to check for unlicensed contractors.

The commission advises that licensees often report misieading advertisements, work
vehicles without a posted MHIC license number, or suspicious work sites. Often these
individuals are disappointed because they expect the commission to be able to immediately arrest
the violator and stop that individual from advertising or working without a license. The
commission used to employ more investigators, which allowed at least one investugator to
dedicate a portion of his or her time to review home improvemenl advertisements to identify
unlicensed contractors or scams. Due to budget and operational constraints, the commission
cannot assign investigators to that kind of work.

Complaints Have Declined for Three Consecutive Years

Complaint and claim data between fiscal 2004 and 2009 are provided in Exhibit 3. The
exhibit aiso displays the number of contested cases and appeals that arose from those filings.
The number decreased from 2,436 in fiscal 2008 to 1.838 in fiscal 2009 - a nearly
25% reduction. Although many factors can influence the number of complaints received by the
commission, it is likely that the decline in complaints is related to the reduced activity in the
industry due to the recession. Complaints were highest between fiscal 2004 and 2007, when
home improvement activity in the State was booming. Complaints against unlicensed
conlractors also rose between fiscal 2004 and 2007. In fiscal 2005 the proportion of complaints
regarding unlicensed practitioners increased to 41% from 36% in the previous year. By
fiscal 2006 the proportion had increased to 45%. DLLR advises that during the 1990s, the
proportion of complaints against unlicensed contractors was about 25%, but it is not clear why
this changc has occurred.
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Exhibit 3
Complaint Data for the Maryland Home Improvement Commission
Fiscal 2004-2009

FY 2004 FY2005 FY2006 FY2007 FY2008 FY2009

Total Complaints Received 3,220 3,139 3,030 2,858 2,436 1,838
Complaints Against Unlicensed 1,171 1,297 1,353 1,248 1,013 778
Contractors

Percentage of Total Complaints 36% 41% 45% 44% 42% 42%
Guaranty Fund Claims Received 507 518 465 494 402 351
Cases Sent to OAH 31l 373 222 304 208 208
Appeals from MHIC to Cireuit Court 14 21 22 11 12 17

o
[\
=)

Appeals from Circuit Court to Court of ] ]
Special Appeals

Source: Department of Labor, Licensing, and Regulaton

Commission Plans Expanded Online Services

Since the last review in 1999, the commission has taken steps to improve its online
services, The commission’s web page offers a vanety of services to licensees, prospective
licensees, consumers, and other interested parties. Information is available about the apphcation
process, requirements for licensure, fees, and laws and regulations. Consumers can search for
active licensees by personal or trade name, city, or zip code; access the commission’s complaint
form; or review meeting minutes online. Licensees can access a variety of forms and renew their
licenses online. In addition, the commission uses its web site to provide access to news stories
about issues related to its work, such as home improvement scams, and links to other
organizations of interest to consumers or practitioners.

In the coming years, the commission hopes to further improve its online services in
several ways. The commission’s database sofiware is about 20 years old and will be upgraded in
the next 12 to 24 months. Once this upgrade 1s complete, the commission expects to be able to
allow consumers to file complaints online. Although the complaint form is currently available
on the web site, complainants must print it, fill it out by hand, and mail it to the commission.
The commission has two full-time staff members dedicated to entering complaint data. Online
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10 Preliminary Evaluation of the Maryland Honte Improvement Conynission

complaint filing should conserve scarce administrative resources by having the complainants
enter the names and contact information for both parties directly into the commission’s database
and automatically generating the acknowledgement letter to the complainant. This task is
current]y performed by two complaint secretaries, who also generate the commission’s form
tetters. The commission also cxpects the upgrade to give complainants the ability to check the
status of their complaints online. Currently, the commission receives a high volume of inquiries
from individuals who want to know how their complaint s progressing. This requircs a
significant dedication of staff time that could be reduced with improved online services.

Funding
The Commission Operates with an Annual Funding Gap

The commission is general funded and all revenue collected by the commission is paid
into the State’s general fund. The commission’s primary revenue source is fees paid by
individuals obtaining a license or renewing an existing license. Licenses are issued for staggered
two-year terms. License fees for the three types of licenses issued by the commission are set in
statute: 8225 for a contractor’s license (per place of business), $125 for a subcontractor’s
license, and $75 for a salesperson’s license. Individuals obtaining or renewing a contractor’s
license also must pay a Guaranty Fund assessment to ensure the solvency of the fund; currently
this assessment i1s $100 for a new licensee and $75 for a renewing licensee. As shown in
Exhibit 4, the staggered system results in a relatively consistent level of revenue ecach year.

Commission expenditures are divided into four types: direct costs, indirect division
costs, indirect departmental costs, and legal costs, Direct costs are largely staff salaries and
contractual expenses neccessary 1o carry out the commission’s core functions. Indirect division
costs include the costs for services provided to the commission by the Division of Occupational
and Professional Licensing within DLLR, including the commission’s tetephone expenses, the
use of the central licensing services, and the salaries of certain division staff, including the
commissioner and deputy commissioner. Indirect departmental costs include expenses related to
the commission incurred by the Office of the Secretary and the department’s budget, personnet,
and general services offices. Indirect division and departmental costs are allocated to each board
or commission by a formula based on the agency’s usage of these services. Finally, legal
expenditures reflect the amount of time the department’s Assistant Attorneys General devote to
work for the commission. The commisston incurs litigation costs and expenses related to the
need for legal counsel.

DLLR advises that legal expenditures were not calculated for general fund boards and
commissions prior to fiscal 2009. 1In past years, legal expenditures were calculated only for
special fund boards in order to accurately account for their costs (as they must be self sufficient).
These costs were included to more accurately depict the costs of each board or commission and
make the expenditure reports consistent with those of the specjal fund boards.
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Exhibit 4
Fiscal History of the Home Improvement Commission
Fiscal 2004-2009
($ in Thousands)

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Total Revenues $1,673 $2,066 $1,855 $2,175 §1,907 $2,244
Dircet Costs $2,606 $2,493 $2,155 $2,701 §2,421 $2,470
Legal Expenditures $0 $0 $0 $0 $0 $444
Q&P Cost Allocation $187 $321 $216 3314 §283 $234
DLLR Indirect Costs 80 $213 £203 $166 $156 $161

Total Costs $2,793 §3,027 $2,575 33,181 $2,861 33,309

Surplus/Gap (5934) ($961) (8720) ($1,006) (5954) ($1,065)

O&P = Occupanonal and Professional Licensing

Source: Depariment of Labor, Licensing, and Regulation, Maryland Home Improvement Commussion

The fiscal 2010 budget includes 17 authorized positions for the commission. Over the
last 18 months, however, the commission has lost two investigator positions and the complaint
supervisor position due to cost containment measures.

As depicted 1 Exhibit 4, the commission operates with an annual funding gap. The
amount of the gap fluctuates but is roughly §1 million annually. While adding legal expenditures
to the calculation gives a more complete accounting, it obscures the fact that, if expenditures
were calculated for fiscal 2009 as they had been calculated for years prior, the commission’s
deficit would have been $621,212, which is lower than any of the previous six years. At roughly
$444,000, the commission’s legal expenditures are the highest of any of the division’s boards
and commissions.

The annual funding gap can largely be attributed to the commission’s expenditures for
cases heard by OAH and the associated legal expenditures. The commission’s fiscal 2010
allocation for contested cases heard by OAH is about $1.7 million. It is estimated that about
225 cases will be referred to OAH by the commission, resulting in about 5,400 OAH case hours
and roughly 13% of OAH’s hearing schedule. The commission advises that the hmited
rcsources it has to procure expert witness testimony n conlested cases can result in more cases
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12 Preliminary Evaluation of the Maryland Home Improvement Commission
being sent to OAH or prolonged OAH hearings. Without an expert witness’s testimony, a
defendant is less likely to settle out of court. Thus, more cases end up at OAH because an expert
report is not available. A defendant may also fight a case more fervently if he or she knows no
expert witness is involved. An increase in the ailocation for expert witness reports could reduce
commission costs by decreasing the number of contested cases at OAH or by reducing the time it

takes 1o render a decision.

Home Improvement Guaranty Fund Balance Declining

Exhibit 5 depicts the number of approved Guaranty Fund claims, total damages reported
in these claims, and the total amount of settlements annually from fiscal 2004 to 2009. The
settlement figures represent the amount of money that homeowners have received directly from
contractors through efforts of investigators to negotiate a settlement with the contractors, through
informal settlements, or through formal mediation beginning in fiscal 2009, when the
commission launched its formal mediation program. They do not include payments from the
Guaranty Fund. The commission reports that 166 claims totaling $1.1 million were paid from
the Guaranty Fund in fiscal 2009. It could not provide payout figures for pror fiscal years.

Exhibit 5
Guaranty Fund Claim Data
Fiscal 2004-2009

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Total 507 518 465 494 402 161

Number of
Claims

Cases Sent 311 373 222 304 208 208
to OAH

Total $2,958,595  $4,621,826 $4,184,445 §4,831,618 §6,027.963  $5,520,821

Amount
Included in
Claims

Total $1,009,576  $1,796,260  $1.237,104 $1,665,263 $1,989434 351,629,394
Amount of
Settlements

Source: Maryland Home Improvement Commission
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Exhibit 6 displays the monthly Guaranty Fund balances from July 2007 to June 2009.
In general, the fund balance has trended downward during this period from a balance of
approximately $2.1 million in July 2007 to approximately $1.49 million in June 2009.
The commission tries to keep the fund balance at a level that is high enough to maintain its
solvency, while avoiding charging licensees an unnecessarily high assessment. The decline in
the fund balance may be attributed to several factors, including increasing the maximum award
from $135,000 to $20,000, and having more contractors going defunct, which tends to increase the
number of claims and makes reimbursement of the fund more difficult. In 2006, with the
balance above $2 million, the commission lowered the assessment on renewal licensees.
Therefore, the decline can also be attributed to a decrease in fund revenue due to the lower
assessment on licensees.

Exhibit 6
Guaranty Fund Balances between 2007 and 2009
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The decline in home values resulting from the economic recession ehiminated available
credit for many home improvement projects. Similarly, the economic downturn reduced
available credit extended to contractors from manufacturers or suppliers. The dearth of home
improvement work resulted in some contractors severely underbidding projects, which they were
forced to abandon. Ultimately many businesses went bankrupt. The commission advises that
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14 Preliminary Evaluarion of the Maryland Home Improvement Commission

most Guaranty Fund claims are related to abandonment, and roughly 75% of claims are awarded
to consumers for companies that are no longer in business.

The commission is concerned that the economic downturn has forced many contractors
into insolvency. Many homeowners may seek restitution from the Guaranty Fund, but it is
unhikely that the contractors (if they can be located) will reimburse the fund. At the
commission’s September 2009 business meeting, the executive director advised that 11 claims
for the maximum $100,000 award against a contractor may be paid from the Guaranty Fund in
the next two to four years.

The commission acknowledges that the number of impending maximum claims is higher
than ever before, but because these claims are paid out incrementally over time, the commission
anticipates that the Guaranty Fund will remain sound as long as the number of renewal licensees
does not drop significantly. Given the depressed state of the home improvement industry, such a
drop may occur.

Due to the industry’s unstable condition it is possible that an influx of unexpected claims
against the Guaranty Fund could arise. If this happens, the commission may be forced to
increase the Guaranty Fund assessment on licensed contractors. Consumers, especially i the
current cconomic climate, are inclined to choose a contractor primarily on price. Competition
from unlicensed contractors may prompt legitimate contractors to underbid jobs and end up
abandoning them because they are not profitable, resulting in complaints filed with the
commission and, eventually, Guaranty Fund claims.

New Commission Initiatives May Increase Efficiency and Reduce Costs

Since February 2008, the commission’s new executive director has developed numerous
initiatives to reduce, directly or indirectly, the commission's costs and increase its efficiency.
Several of these approaches are designed to reduce the commission’s OAH expenditures cither
by reducing the number of cases that require an administrative hearing or by streamlining the
hearing process to reduce the length of time a case is active at OAH (OAH fees arc determined
by the number of hours to resolve cases).

Use of Alternative Dispute Resolution

When a new complaint is filed with the commission, the investigator usually attempts to bring
the parties togcther to resolve the issue without further commission involvement. In some cases,
particularly with disputes over workmanship, the investigator may be able to negotiate a
satisfactory agreement. Even if the investigator cannot close the case, commission staff may
determine that the complaint could be resolved through formal altemmative dispute resolution.
Over the last 18 months, the commission has partnered with Community Mediation Maryland,
which has dedicated five centers to handle commission complaints. These centers are located in
Anne Arundel, Montgomery, Prnince George’s, and Talbot countics and Baltimore City.
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Preliminary Evaluation of the Maryland Home Improvement Commission 15

Allemative dispute resolution can help the commission process its caseload faster and in a more
cost-efficient manner by avoiding delavs associated with administrative or civil court
proceedings.

Commission Hearings

The commission attempts to adjudicate three to five cases per month on its own., The
commission advises that the average OAH casc lasts two to three days and costs the commission
between $5,000 and $10,000. Taking a proactive role in case adjudication may save the
commission between §15,000 and $50,000 per month in OAH costs.

Cooperation with Local Jurisdictions

The commission has prioritized relationships with local jurisdictions to improve home
improvement regulation in the State. Particularly, the commission has worked with local
buifding and permits departments and encouraged them to issue permits for home improvement
work to licensed contractors only (licensure status can easily be determined on commission’s
web site). Unfortunately, unlicensed contractors often convince consumers to obtain permits
themsclves, which they are allowed to do if they intend to do the work themselves. Appendix 3,
a press relcase from the Montgomery County Department of Permitting Services, exemplifies
how 2 local jurisdiction can work with the comimission to deter uniicensed activity. Some local
governments, such as Montgomery and Howard counties, have consumer protection agencies
that work in partnership with the commission to identify and prosecute unlicensed contractors.

The commission has worked with the District Court in jurisdictions that hear many
commission cases in an effort to have them bundle home improvement cases, which could
significantly reduce the amount of time an investigator spends in court. Currently, an
investigator may spend hours in court waiting for one case to be heard. If a docket includes
several of an investigator’s cases in one day, he or she could spend less ime in court and more
time working in the field.

Community Interactions and Public Awareness

The commission attempts to inform consumers about the importance of hiring reputable,
licensed contractors through press releases to the news media and by posting information on its
web site. Through public awareness campaigns the commission can inform the public of home
improvement scams and instruct horncowners about the work of the commission, the protection
of the Guaranty Fund, and how (o ensure a contractor is legitimate {e.g., contacting his or her
references, making a copy of his or her license, etc.). Local news outlets occasionally, and
usually at their own initiative, report on homeowners who have been taken advantage of by
unscrupulous contractors. The commission also sponsors workshops for prospective licensees to
help them with the application process and mnform them about the commission’s work.
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To the extent that this information reaches the public, it may reduce the number of
complaints the commission receives. While the cfforts are useful and should be continued, it is
unhkely — given the Iimited resources the commission has to dedicate to this purpose — that
public awarencss campaigns would result in a meaningful reduction in the commission’s
workload. Appendix 4 is an examplc of a public awarcness notification released by the
commission.

Recommendation

MHIC is responsible for aversight of the home improvement industry in the State to
protect consumers from unscrupulous activity and to provide a restitution process for alleged
misconduct by a licensee. The commission’s regulatory obligation is significant and staff and
commission members work efficiently to execute the agency’'s mission. The commission has
demonstrated its effectiveness at protecting consumers by investigating thousands of complaints
each vear, identifying home improvement scams, providing restitution {rom the Guaranty Fund
for poor or inadequate work by licensees, and working with various stakeholders to generally
improve the industry in Maryland. The commission’s leadership has developed numerous ideas
to improve the agency’s functionality and effectiveness. Nonetheless, the commission is faced
with various administrative, statutory, and industry challenges that inhibit its work.

This evaluation has identified issues that should be studied further to ensure that cffective
regulation continues into the furure. As a result, the Department of Legislative Services
reccommends that the Maryland Home Improvement Commission undergo a full
evaluation. The full evaluation should evaluate the needs of the cormmission to effectively
regulate the home improvement industry. In particular, the full cvaluation shculd examine:

° the factors contributing to the commission’s persistent annual funding gap;

° the solvency of the Guaranty Fund;

® the impact of changing the commission’s licensing fees, which have not been raised since
1991,

° the commission’s annual OAH costs and measures that could reduce its legal expenses,

such as greater funding for expert witness testimony;

® the advantages and disadvantages of instituting a statutory change to require that
contractor’s licenses be issued using a tiecred format, based on a contractor’s workload

volume or size of projects undertaken;
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e the pervasiveness of unlicensed contractors, and possible stratcgies to rcduce their
activity, such as increasing cnminal penalties for unlicensed practice;

° the number and types of complaints and claims processed by the commission and the
efficiency of complaint and claim resolution;

® the effectiveness of collection efforts by the State’s Central Collection Unit;

L the effect of allowing commission investigators to issue civil citations against licensees
for minor regulatory violations; and

° the implementation of the licensure program for individuals in the mold remediation
industry, as this is outside of the current purview of the commission.
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Appendix 1. Definition of Home Improvement in Maryland

According to § 8-101 (g) of the Business Regulation Article:

“Home Improvement”™ means: (1) the addition to or alteration, conversion, improvement,
modemization, remodeling, repair, or replacement of a building or part of a building that is used
or designed to be used as a residence or a structure adjacent to that building; or (ii) an
improvement to land adjacent to the building.

(2) “Home improvement’ includes: (1) construction, improvement, or replacement, on
land adjacent {0 the building, of a driveway, fall-out shelter, fence, garage, landscaping, deck,
pier, porch, or swimming pool; (ii) a shore erosion control project, as defined under § 8-1001 of
the Natural Resources Article, for a residential property; (ii1) conncction, installation, or
replacement, in the building or structure, of a dishwasher, disposal, or refrigerator with an
icemaker to existing exposed household plumbing lines; (iv) installation, in the building or
structure, of an awning, firc alarm, or storm window; and (v) work done on individual
condomintum units.

(3) “Home improvement” does not include: (1) construction of a new home; (1i) work
done to comply with a guarantee of completion for a new building project; (1i1) connection,
installation, or replacement of an appliance to existing exposed plumbing lines that requircs
alteration of the plumbing lines; (iv) sale of materials, if the seller does not arrange to perform or
does not perform directly or indirectly any work in connection with the installation or application
of the materials; (v) work done on apartment buildings that contain four or more single-family
umits; or (vi) work done on the commonly owned areas of condomimums.
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Classifications Usually Required to Be Licensed by MHIC (Not All Inclusive)

Acid Cleaning
Acoustical Treatment
Awnings

Bathrooms
Bricklaying
Bulkheads

Cabinet Installation
Carpentry

Carports

. Caulking

. Ceilings

. Chimneys

. Club Rooms

. Decks

. Doors

. Dniveways

. Dry Walls

. Excavating

. Fallout Shelters

. Fences

. Fire Alarm Systems
. Fire Escapes

. Fireplaces

. Flagsione

. Floor Laying & Refinishing
. Foundations

. Garages

28.
29,
30.
31
32.
33.
34,
35.
36.
37.
38.
39.
40.
41,
42,
43.
44,
45.
46.
47,
48.
49.
50.
51.
52.
53.
54.

Gas Bumers

Glaziers

Grating

Guards — Door/Window
Hot Tubs — Permanent
House Movers
Insulation

Iron, Omamental
Jalousies

Kitchen Cabinets
Landscaping
Linoleum

Locks

Marble

Mirror Instailation
Painting

Paneling

Patios

Paving

Piers

Plastering

Plastic Screening
Pointing

Porch Enclosures
Radon Gas Mitigation
Raihings

Replacement of appliances
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55.

Roofing

56.Sandblasting

57.
58.
59.
60.
61,
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.

81.

Screens — Doors/Windows
Sealants — Deck/Driveway
Sheet Metal Works
Shower Bath Enclosures
Sidewalks

Siding

Sinks & Counter Tops
Skylights

Sod (when landscaping)
Solar Film on Windows
Solar Systems

Stained Glass

Stairs

Stone - Cast

Stone Masonry

Storm Windows & Doors
Stucco

Swimming Pools

Tile

Terrazzo

Vanities

Wallpapering

Wall Coverings
Waterproofing

Windows



Appendix 2. Commission Membership

Industry Representatives
John Borz, Chairman
Andrew M. Snyder

Joseph A. Tunney

Consumer Members
James O. Chiracol
Rossana T. Marsh

[. Jean White

Banking and Finance Representative

Marilyn Jurnalon
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Appendix 3. Montogmery County News Release

%, MONTGOMERY COUNTY, MARYLAND
5/ Gty

N > il
\\’(‘\RYL:'}"‘\

For Immediate Release: 3/14/2008

County’s Permitting Services to Require Licensing Information from Contractors

Beginning Apnil 1, the Department of Permitting Services (DPS) wilt require all contractors
applying for building permits for home improvement projects to provide their valid Maryland
Home Improvement Contractor’s license number before a building permit may be issued in
their name.

A home improvement is any repair, replacement, remodeling or modemization of a residcntial
property. Under Maryland law, a contractor is required to be licensed to perform these jobs.
Permitting Services staff will check that the contractor’s license is in good standing with the
Maryland Home Improvement Commission (MHIC).

In a letter sent last Dccember, the Secretary of the Maryland Department of Labor, Licensing
and Regulation (DLLR) urged all counties in the state to take the following two steps to protect
consumers from unlicensed home contractors:

« require the contractor to show proof of his/her MHIC license number and verify that the
license 1s valid; and

» educate homeowners about the risks of using unlicensed contractors.
“Consumers lose millions of dollars to unlicensed, fraudulent contractors and we want it
known that this type of activity is not tolerated in Montgomery County,” said County

Executive Isiah Leggett. “I commend DLLR Secretary Thomas Perez for his efforts 1o protect
consumers from unlicensed home improvement contractors.”
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Permitting Services is partnenng with the MHIC and the Montgomery County Office of
Consumer Protection to protect homcowners from unlicenscd contractors who do not follow-
through on the agreed upon services. Unlicensed contractors can cost consumers thousands of
dollars resulting from poor or incomplete workmanship.

State law protects the consumer by screening contractors for criminal records, requiring them
to have trade experience, and testing contractors to ensure they know how to comply with
Maryland’s home improvement laws, Most importantly, if they suffer a loss when doing
business with a licensed contractor, consumers can file a claim of up to 515,000 from the
Home Improvement Guaranty Fund.

Montgomery County’s Office of Consumer Protection advises consumers never to hire an
unlicensed contractor and to follow these steps before contracting for any home improvement
work:

1. Contact the Maryland Home Improvement Commission at 410-230-6309 or online at
www.dllr.state.md.us to see if a firm 1s licensed.

2. Check to see if any complaints have been filed against the contractor with the Office of
Consumer Protection by calling 240-777-3636 or go to
www.montgomerycountyind.gov/consumer. Also check with the Better Business Bureau at
202-393-8000 or at www.dc.bbb.org. Consult CHECKBOOK Magazine at local public
libraries or at www.checkbook.org for recommendations regarding good contractors.

3. Check the Maryland Judiciary Case Search at
hitp://casesearch.courts.state.md.us/inquiry/inquirv-index.jsp to see if an individual is involved

in any legal actions.

4. Beware of any contractors who solicit business by saying that they “have material left over
from another job in the area and can give you a real good price.” This is a classic sign that the
contractor may be unlicensed and just passing through the area.

5. Read OCP’s brochure, “Guide to Home Improvements,” before selecting a contractor. By
law, a contractor must provide a written contract stating the contractor’s Jicense number and

he/she cannot charge a down payment that exceeds 33 percent of the total job.

For more information, call the Department of Permitting Services at 240-777-6370 or the
Office of Consumer Protection at 240-777-3636.

#HH
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Appendix 4. DLLR News Release

I l MARTIN O'MALLEY, Governor
D R ANTHONY G. BROWN, Lt Governor
THOMASE PEREZ, Secrelary

STATE OF MARYLAND Ofhice of Corununications
DEPARTMENT OF LABOR, LICENSING AND REGULATION

DLLR Home Page - hrp // ww . dlle s1ate md us
DLLR E-mail * middilr@dllr state.md.us

For Tmmediate Release Contact: Dori Berman
Office: 410250 60)2
Cell: 410.207.6693

MHIC Investigation Helps Secure Restitution for Eastern Shore Widow
Unlicensed contractor sentenced 10 juld time

BALTIMORE (June 17, 2009) - Department of Labor, Licensing and Regulation
Secretary Thomas E Perez today ennounced thal lhe diligent work of the Maryland
{lome lmprovement Commission helped secure $15.225 1n reststutson for an elderly
widow in Wotcester County whose home was damaged by an unlicensed contractor.

Stephen Sawka, who was opcrating without a license and caused $10,000 in damage to
the vicim's home, was sentenced in Worcester County Circuit Court 1o 18 months in jall,
with all but 60 days suspended, He was also ordercd to pay $15,225 in restitution to the
victim, and to pay $470 in fines. The original complaint agatnst Sawka was filed with the
Home Improvement Commission, which rnvestigated the case and Turned it over 10 the
Worcester County State’s Allomney for prosecution. This case was Sawka's second
conviclion for acting without a iicense, the first occurring i 1997

“Thus case should send the message that we will not toleraie unlicensed contractors
preying upon unsuspecling Maryland homeowners, parniiculaely the most vulnerable
among us,” Secrevary Perez said. ' applaud the work of the Maryland Home
Improvement Commuission invesnhgalors in 1bis case."”

Each vear. MHIC investipates ppproximately 3.000 complaints agamnst licensed and
unlicensed contactors. In the last fiscal year, MHIC recovered close (0 $2.5 mithon for
homeowners who were cheated by uniicensed conrtractors. Acting as a contractol,
subcontractor, or selling a home improvemem without a license is a misdemeanor and,
upon convichion, is subject 1o a fine up to $1.000 or imprisonment vp to 10 days, or both
Ench subsequent conviction is subject 10 a finc up to $5,000 of imprisonment up to 2
years. or botl,

The Maryland Home lmprovement Law requires cach cairacior, subeontractor and
sulesperson to posscss a home improvenient license. To mguire nbout the licensing status
of any individual ar company, a homeowner may call MHIC at 410-230-6309 or 1-888-
218-3925 or visit www llrslgle md -

Huy
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Appendix 5. Written Comments from the
Maryland Home Improvement Commission

247



248



MARTIN O'MALLEY, Governor
ANTHONY G. BROWN, Lt. Governor
ALEXANDER M. SANCHEZ, Secretary

STATE O A D Division of O tional and Professional L
- I vision of Occupational an 0 i i
DEPARTMENT OF L480R,, WEBNSING AND REGULATION P Stanley J. Bots, Commissiones

" DLLR Home Page ¢ htip://wyrw.dlirstate.md.us
DLLR E-mall ¢ op@dlyr.state.md.us

December 1, 2009

Michael C. Rubenstein

Principal Policy Analyst
Department of Legislative Services
80 State Circle

Annapalis, MD 21401

Dear Mr. Rubenstein:

On behalf of the Department of Labor, Licensing and Regulation and the Maryland
Home Improvement Commission (“MHIC®), | wish to thank you for your letter and the draft copy
of the Preliminary Evaluation of the MHIC. [ appreciate the support of the Department of
Legistative Services and the professional manner in which Michael Vorgetts worked with DLLR

staff and stakeholders to complete this report.

We agree with the report's recommendations, including the plan for a full evaluation to
evaluate the needs of the Commission to effectively regulate the home improvement industry.
The Commissioners are closely monitoring the Guaranty Fund in order to ensure that it remains
viable during the current economic downtum. We believe a full evaluation will be a vatuable tool
for the MHIC as it continues to evolve to meet the challenges of regulating the home

improvement industry.

| have several points of clanfication, which are attached to this letter. While the majority
of these clarifications involve relatively minor details, the Commission believes that other points
are important tools that may help inform policy decisions. These clarifications will strengthen an

already excelient report.

We look forward to working with your staff to complete the upcoming full evaluation to
study the recommendations and other issues that may arise. If you have any questions, please

contact me at 410-230-6168.
yrely, ¢;
Stevén Smitson

Maryland Home Improvement Commission

cc: Alexander M. Sanchez, Secretary
Stanley J. Bofts, Commissioner
Harry Loleas, Deputy Commissioner
John Borz, Chair, Maryland Home Improvement Commission

00 N. CALVERT STREET, 3td FLOOR
SALTIMORE, MD 21202-3651

NG TTY USERS, CALL VIA THE MARYLAND RELAY SERVICE
Keeping Maryland Working and Safe
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Preliminary Evaluation of the State Board of Chiropractic
and Massage Therapy Examiners

Recommendations: Waive from Full Evaluation
Extend Termination Date by 10 Years to July 1, 2022

Require Follow-up Reports by October 1, 2010 and 2011

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known as
“sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according 1o a rotaling statutory schedule as part of sunset review. The review process begins
with a preliminary evalvation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is ecnacted.
Otherwise, a ful} evaluation typically is undertaken the following year.

The State Board of Chiropractic and Massage Therapy Examiners (BCMTE) last
underwent a preliminary evaluation as part of sunset review in 1999. The preliminary evaluation
recommended that the board be waived from full evaluation and that legislation be enacted to
extend (he board’s termination date by 10 years to July 1, 2012. The evaluation also
recommended that the board submit specific follow-up reports in 2000 and 2001. The board
submitted these reports, and Chapter 78 of 2000 extended the board’s termination date as
recommended.

In conducting this preliminary evaluation, DLS staff rcviewed minutes from BCMTE and
Massage Therapy Advisory Committee meetings, licensing and complaint data, board
publications, publications of national chiropractic associations, federal government publications,
the prior sunset review of the board, Maryland General Assembly bill files, and DLS operating
budget analyses and fiscal notes. DLS staff conductcd personal and telephone interviews of
board staff, board members, and board counsel, and attended a board meeting and disciplinary

hearing.

Prepared by: Amy A. Devadas ¢ Department of Legislative Services o Office of Policy Analysis
December 2009
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Preliminary Evaluation of the State Board of Chivepractic and Massage Therapy Examiners

BCMTE reviewed a draft of this preliminary evaluvation and provided the written
comments attached as Appendix 3. Appropriate factual corrections and clarifications have been
made throughout the document; therefore, references in board comments may not reflect the final
version of the report.

The Practice of Chiropractic and Massage Therapy in Maryland

Maryland statute defines the practice of chiropractic as a “drugless system of health care”
based on the principle that interference with the transmission of nerve impulses may cause disease.
State law defines the scope of practice as the diagnosing and locating of misaligned or displaced
vertebrae and, through the manual manipulation and adjustment of the spine and other skeletal
structures, treating disorders of the human body. Blood tests and urinalysis are also within the
scope of practice according to the Attorney General. Chiropractors are able to prescribe dietary
and hygiene measures and diagnostic x-rays for thejr patients, Maryland also allows
chiropractors to practice physical therapy after taking extra training in the field and passing a
national physiotherapy examination. Most chiropractors opt for this expanded license since it
broadens their patient base and the extra training hours required are already included in most
chiropractic school curriculums. Marytand expressly prohibits chiropractors from using drugs or
surgery or from practicing osteopathy, obstetrics, or any other branch of medicine.

Chiropractors are aided in their duties by chiropractic assistants, whase scope of practice i1s
limited by board regulations. Without direct supervision, a chiropractic assistant may take vital
signs and remove and apply assistive and supportive devices. With direct supervision, a
chiropractic assistant may perform gait practice and ambulation, infrared ultraviolet irradiation
and nonlaser light therapy, muscle stimulation, traction therapy, and ultrasound.

The practice of massage therapy is the use of manual techniques on soft tissues of the
human body including stroking, kneading, tapping, stretching, compression, vibration, and
friction, with or without the aid of heat, cold, water, or certain types of topical applications for the
purpose of improving circulation, enhancing muscle relaxation, relieving muscular pain, reducing
stress, or promoting health and well-being. The diagnosis or treatment of illness, discase, or
injury and the adjustment, manipulation, or mobilization of the bone tissue of the body or spine are
prohibited in the practice of massage therapy. Massage therapy is practiced by both certified
massage therapists and registered massage practitioners, as discussed in greater detail later in this
report.

The State Board of Chiropractic and Massage Therapy Examiners

In Maryland, as in all other states, Puerto Rico, and the District of Columbia, a regulatory
board oversees the practice of chiropractic.  The Maryland State Board of Chiropractic Examiners
was created by the General Assembly in 1920. Chapter 678 of 1996 gave the board responsibility
for certifying and regulating massage thcrapists and established a Massage Therapy Advisory
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Preliminary Evaluation of the State Board of Chiropractic and Massage Therapy Exantiners 3

Committee. In 2008, this committee was repealed, massage therapists were added to the board
membership, and the board was renamed the State Board of Chiropractic and Massage Therapy
Examiners to reflect its full oversight authority. The purpose of the board is to license and
regulate practitioners to ensure that the public receives safe and healthful chiropractic care and
massage therapy.

BCMTE is composed of 11 members: 6 licensed chiropractors, 3 licensed massage
therapists, and 2 consumer representatives with no ties to the profession. Chiropractors and
massage therapists who serve on the board must have at least five consecutive years of experience.
All members are appointed by the Governor with the advice of the Secretary of Health and Mental
Hygiene and the advice and consent of the Senate. Members serve staggered terms of four years
and may not serve more than two consecutive terms. At the end of a term, a member continues to
serve until a successor is appointed. There is currently one vacancy on the board for a licensed
chiropractor member. According to the board, the Office of Executive Appointments has
requested a list of nominees from the Maryland Chiropractic Association.

Duties and Functions of the Board

BCMTE is part of the Department of Health and Mental Hygiene (DHMH). Statutory
authority for the board is provided in the Maryland Chiropractic Act (Title 3 of the Health
Occupations Article). BCMTE’s oversight responsibilities for chiropractors, chiropractic
assistants, massage therapists, and massage practitioners include:

° establishing qualifications for all applicants;

® approving the curriculum and teaching facilities of educational institutions preparing
applicants for practice;

o promulgating rules and regulations for standards of practice, education requirements, and
marketing of chiropractic and massage services;

° developing examinations to be given to chiropractic and chiropractic assistant applicants
and as required for massage therapists and massage practitioners;

° developing regulations and the permitted scope of practice;

o issuing, suspending, or renewing licenses, certificates, and registrations;
L investigating complaints and taking disciplinary action;

¢ approving training and 1n-service supervision programs;

o approving and reviewing continuing education credits;
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Preliminary Evaluation of the Stutc Board of Chiropractic und Mussege Therapy Examiners

approving trade names for the practice of chiropractic;

establishing a Chiropractic Rehabilitation Committee and rehabilitation program;

collecting and establishing license, certification, and registration fees; and

maintaining the State Board of Chiropractic and Massage Therapy Examiners Fund.

Legislative and Regulatory Changes Affecting the Board Since the 1999 Sunset

The most significant legislative change affecting the board since the 1999 preliminary

sunset evaluation is the statutory requirement that massage therapists be licensed. Other
legislative changes include clarifications of the statutory definition of massage therapy and who is
subject to massage therapy licensing requirements, as well as the inclusion of massage therapists
as board members. For a detailed explanation of the major legislative changes since the
1999 preliminary sunset cvaluation, see Exhibit 1.

Exhibit 1

Major Legislative Changes Since the 1999 Preliminary Sunset Review

Extends the termination date of the board by 10 years to July 1, 2012.

Exempts from the definition of massage therapy the laying on of hands, consisting of
pressure or movement on a fully clothed individual, to specifically affect the
electromagnetic encrgy or energetic field of the human body.

Repcals the exemption from certification or registration for individuals who praclice
massage in certain health clubs.

Specifies that an individual working in a beauly salon may be exempt from
certification or registration as a massage therapist only if the operator of the salon has
a permil from the State Board of Cosmetology and the individual provides
cosmetology and esthetic services.

Year Chapter Change
2000 78
2001 131
653
2002 301

Prohibits an individual in Charles County from performing or offering to perform a
massage for compensation unless the individual is ceriified or registered by the
board.

Authorizes Charles County law enforcement to demand proof of certification or
registration.

Authorizes county commissioners to adopt ordinances or regulalions related (o
massage establishments and individuals who perform massage for compensation.
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Pretiminary Evaluation of the State Board of Chiropractic and Massage Therapy Examiners 5

Year Chapter Change
2003 317 Adds Washington County to the provisions of Chapter 501 of 2002.

2005 327 Authorizes specified individuals to meet educational requirements for cenified
massage therapists and registered massage practitioners if the applicant, on or afier
March 1, 2004, was enrolled in a board-approved school and graduated from that
schoo] no later than December 31, 2004.

2008 242,243 Requires massage therapists to be hicensed rather than certified.

Renames the State Board of Chiropractic Examiners as the State Board of
Chiropractic and Massage Therapy Examiners.

Repeals the Massage Therapy Advisory Committee.

Adds three licensed massage therapists and one additional chiropractor to the board’s
membership and specifies criteria for the massage therapist board members.

Alters the definition of massage therapy to include specified manual techniques
affecting the electromagnetic energy or energetic field of the human body.

Requires the board to establish adverlising and soliciting standards for licensed
massage therapists and registered massage practitioners.

Authonizes a licensed massage therapist and registered massage practitioner to use a
rade name in connection with the practice of massage therapy within specified
limitations.

Provides for waivers for a registered, certified, or licensed massage therapist from
another state if he or she passes an examination approved by the board in addition to
meeting other waiver requirements.

Subjects licensed massage therapists to the same hearing and appeals process as
chiropractors and conforms the criminal penalties [or massage therapists to those for
chiropractors.

2008 312,313 Authonzes the three massage therapy members and one additional chiropractor
member added to the board under Chapters 242 and 243 of 2008 10 begin their terms
on May 1, 2009, rather than July 1, 2009.

Source: Laws of Maryland

Since 2008, Massage Therapists Must Be Licensed to Practice
Prior to 2008, the board certified massage therapists and registered massage practitioners.

However, as a result of Chapters 242 and 243 of 2008, massage therapists must be licensed rather
than certified by the board in order to practice massage therapy in the State. The regulation of
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6 Preliminary Evaluarion of the State Board of Chiropractic and Massage Therapy Examiners

massage therapy in Maryland is differcntiated by the setting in which it is practiced. If outside of
a health care facility, it is deemed to be nontherapeutic massage, and the individual practicing must
be a registered massage practitioner (RMP). Otherwise, a practitioner must be a licensed massage
therapist (LMT). LMTs must complete 60 college credits in any subject matter and may practice
massage outside of a health care facility. RMPs may not practice massage in a health care facility
nor may health care providers refer patients to RMPs. Because a massage therapy license offers
more flexibility than a registration, most massage therapy practitioners are LMTs. Chapters 242
and 243 also requircd the board to adopt rules and regulations to establish advertising and
soliciting standards for LMTs and RMPs.'

Chapters 242 and 243 renamed the board as the State Board of Chiropractic and Massage
Therapy Examiners and repealed the Massage Therapy Advisory Committee. [n lieu of this
committee, the Acts required the addition of three licensed massage therapists and one additional
chiropractor to the board’s membership. The terms for these new members were to begin on
July 1, 2009. However, Chapters 312 and 313 of 2009 authorized these new members to begin
their terms on May 1, 2009.2

In addition to the legislative changes discussed above, major regulatory changes since the
1999 preliminary sunset include:

® regulations promulgated in 2002 require certified or registered massage therapy
practitioners to participate in at least 24 hours of continuing education every 24 months;
and

® regulations promulgated in 2003 limit the entities that can accredit or approve a massage

therapy education program to the Commission on Massage Training Accreditation or the
U.S. Department of Education.

Licensing Is One of the Board’s Primary Functions

One of the board’s primary functions is to register massage practitioners and license
chiropractors, chiropractic assistants, and massage therapists. Licenses are renewed every two
years. Massage therapists renew in October of even-numbered years, chiropractic assistants in
April of odd-numbered years, and chiropractors in September of odd-numbered years.
Exhibit 2 displays the number of licenses issued by the board since fiscal 2001.

' The board is preparing (o begin work on (hesc regulations and has been advised by DHMH that it has until

November 2010 to promulgate the regulations.
? Nevertheless, the massage therapy members of (he board were not appointed until August 2009.

* Prior to (hese regulations, the board could also approve cerain massage therapy programs.
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Preliminary Evaluation of the State Board of Chiropractic und Massage Therapy Exarminers 7

Exhibit 2
Total Number of Individuals Licensed by the

State Board of Chiropractic and Massage Therapy Examiners
Fiscal 2001-2009

Fiscal Years

License 2001 2002 2003 2004 2005 2006 2007 2008 2009
Chiropractors 624 660 696 704 736 743 781 753 797
Chiropractic 205 210 319 328 403 474 420 464 472
Assistants

Licensed Massage 1,550 1,655 2,296 2,638 2,673 2.563 2302 2540 2,402
Therapists

Registered Massage N/A 45 73 195 376 486 599 678 670

Practitioners
Note: A licenscd massage therapist may work in any setting, including a health care facility, and must complete
60 college credits as part of the application process. A registered massage practitioner may not work in a health care

facility and 1s nol required 1o complete any college credits.

Source: State Board of Chiropractic and Massage Therapy Examiners

Number of Individuals Regulated by the Board Has Increased

As illustrated in Exhibit 2, the numbers of chiropractors, chiropractic assistants, licensed
massage therapists, and registered massage practitioners regulated by the board have increased
over the past nine years. Between fiscal 2001 and 2009, the number of chiropractors has
increased by 28%, chiropractic assistants by 130%, and licensed massage therapists by 55%.
Since first regulated by the board in fiscal 2002, the number of registered massage practitioners
has increased nearly 15-fold.

Nationally, the number of chiropractors has atso steadily increased. According to a report
by the U.S. Bureau of Labor Statistics (BLS), approximately 53,000 chiropractors were employed
in the United States in 2000, and this number is expected to grow to 60,000 by 2016. Despite this
increase, there may be a slight decline in the number of Jicensed chiropractors in fiscal 2010.
According to the board, as of December 2009, only 719 chiropractors have renewed their licenses
for fiscal 2010. This may be a reflection of the economy since chiropractic is mainly a cash
business that is often not covered by insurance and is dependent on disposable income.
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8 Preliminary Evaluation of the State Board of Cliropruactic and Massage Therapy Examiners

Licensing Trends Among Chiropractic Assistants and Massage
Therapists Are Unpredictable

As shown in Exhibit 2, though the number of chiropractic assistants and massage therapists
has increased, licensing trends among these professions have not reflected board expectations and
have been difficult to predict. This poses a significant problem to the board with respect to
accurately predicting licensing activity and fund balances. One of the reasons behind these
fluctuations 1s the typical demographic for chiropractic assistants. Chiropractic assistants tend to
be young women who have yet to complete their education. They enter the profession through
part-time positions, and their employers typically pay their education and training costs.
Eventually, they ieave their jobs to pursue other careers or advanced education in other fields. As
for massage therapists, though their educational requirements are more extensive, the profession
does not follow economic trends, since it is still viewed by many as a potential source of
supplemental income. Thus, even as disposable income decreases, the number of massage
therapists can decrease due to a lack of available educational funds or increase because of a need
for supplemental income or career change. For instance, even though the board and local
massage therapy schools predicted a decrease in the number of new massage therapists in
fiscal 2009, the board continued to receive a steady stream of new massage therapist applicants.
The board recognizes the need for improved forecasting of licensing activity and 1s looking at new
variables, such as the availability of scholarships, to predict licensing activity for these
professions.

Board Staffing Appears Adequate, but Deputy Director Position Is Vacant

The board is staffed by an executive director, deputy director, two full-time investigators,
four administrative support staffers, one part-time assistant to the investigators, and one attorney.
By all accounts, current staffing levels are adequate to handle and investigate complaints.
However, the board’s deputy director position has been vacant since July §, 2009. The board’s
request thal the position be exempted from the current hiring freeze was granted. The board is in
the procecss of interviewing applicants and anticipates that the vacancy will be filled by
January 1, 2010. One of the board’s senior invesligators is serving as acting deputy director until
a replacement is found.

Board’s New Office Suite May Not Provide Adequate Privacy for Investigators

In 2007, the board moved into a new suite of offices. The suite primarily consists of
cubicles and two individual offices. There appears to be adequate filing and functional space in
the suite. Though the entrance to the suite is restricted by a coded entry system, the offices
occupied by the board’s two senior investigators do not have a door, which does not afford any
privacy to the investigators lo carry out their duties. The board attempted to obtain individual
offices for the investigators but was told that the investigator positions were not at a salary grade
high enough to qualify for individual offices. Other boards housed in the building were given the
same response.  As a result, multiple boards in the building must coordinate the use of a separate
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Prelininary Evaluation of the State Bourd of Chiropractic and Massage Therapy Examiners 9

interview room on the third floor. This situation has led to some inconvenience and tension
among the boards housed in the building.

Board Is Special Funded by Fees on Licensees

Chapter 272 of 1992 made most health occupations boards special funded, effective
fiscal 1993,  Since then, the boards have been responsibie for their own revenues and
expenditures. The board derives income from fees paid by applicants and licensees and payment
for other board services. Appendix 1 provides the current fee schedules applicable to
chiropractors, chiropractic assistants, and massage therapists and practitioners.

Fees go into the State Board of Chiropractic and Massage Therapy Examiners Fund. The
fund is to be used to cover the actual documented direct and indirect costs of fulfilling the statutory
and regulatory duties of the board. Fund balances should normally be used only for unanticipated
costs relating to legal expenses and legislative initiatives. Any unspent funds cannot be
transferred or revert {o the general fund. Neither can any other State money be used to support the
fund. The board has designated the executive director as the admimstrator of the fund.

Exhibit 3 displays a fiscal history of the board from fiscal 2002 through 2010. The board
has consistently maintained positive cash flow. With the exception of fiscal 2006 and 2008 (and
projected figures for fiscal 2010), the board’s annual revenues have exceeded expenditures.
Board revenues have ranged from a low of $667,477 to a high of §1.1 million, with typically
higher peaks in odd-numbered fiscal years when both chiropractors and chiropractic assistants
renew their licenses (massage therapists renew in even-numbered fiscal years).  Board
expenditures have ranged from $605,064 to a high of $840,515.

In fiscal 2005, the board experienced an almost 14% increase in revenues and a
15% increase in expenditures, That same year, the number of chiropractic assistants increased by
23% over fiscal 2004. This increase, combined with new fees collected for supervising
chiropractors and license venfication, resulted in increased revenues. The increase in board
expenditures was due to new furnishings and computers, as well as an increase in enforcement
efforts to root out bogus massage practitioners and prostitutes posing as massage practitioners.

In fiscal 2007, the board experienced a 25% increase in revenues and a 14% increase in
expenditures due to significant increases in fees for licensing by credentialing, certification fees
for supervising chiropractors, continuing education verification fees, and penalties for providing
the board with an incorrect address. The board also incurred significant moving expenses related
to the renovation of its current office, rent the board had to pay while its current office was
unoccupied during the renovation, and the purchase of new fumiture that would fit in the board’s
current office suite.
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Prelintinary Evaluation of the State Board of Chiropractic and Mussage Therapy Examiners : 1i
Board Fee Increase in 2008 Overcorrected for Anticipated Shortfall

As shown in Exhibit 3, in all but fiscal 2006 and 2008, board revenues collected exceeded
expenditures. The board also maintained an average fund balance of 40.6% of expenditures.
However, in fiscal 2008 the board's fiscal analyst advised that the board would have to raise its
fees in order to avoid having an ending fund balance of only 356,000 in fiscal 2009 and a projected
deficit of $110,000 in fiscal 2010. Thus, in fiscal 2008 the board raised its licensing fees for the
first time since fiscal 1991,

According to the board, the projected revenue for fiscal 2009 with the fee increases was
$745,000; however, actual fiscal 2009 revenue with the fee increases was $1.1 million. Prior to
the fee increase, there were approximately 30 to 40 new applicants for massage therapy licenses
each month. The new fees were determined based on the assumption that the influx of new
massage therapists had leveled off and an anticipated decrease in the number of monthly new
applicants. However, the number of new applicants remained steady. This trend, combined with
the unexpected departure of an investigator and the board having to share its attorney with three
boards rather than one, resulted in a carryover of $517,000. Generally, the health occupations
boards have set a target fund balance of 20% to 30% of expenditures. The fund balance protects
boards from unexpected costs that may occar. With a fiscal 2009 budget of $804,000, the
maximum recommended carryover was $241,200. In an effort to reduce the fund balance,
renewal fees for chiropractors during the renewal cycle that expired on September 1, 2009, were
temporarily reduced from $700 to $500. This fee reduction will reduce the board’s fiscal 2010
fund balance by at least $143,000. In a further attempt to align the board’s fund balance with the
30% target, the board has reduced exam fees for both massage therapists and chiropractic
assistants by $100 in fiscal 2010.

The board correctly predicted that there would be a decrease in renewals for chiropraciors
and chiropractic licenses. As of December 2009, 719 of the 797 chiropractic licensees have
applied for active renewals. In addition, the board’s deputy director position has been vacant
since Julty 2009. Despite both of these factors, the board anticipates and is willing to make further
fee reductions as necessary in order 1o bring its fund balance within acceptable parameters.

A change in fees requires a change in the regulations. The board needs to anticipate
changes to the fund balance based on projected revenue and expenses and submit new proposed
rcgulations in a timely manner to ensure that there is neither a deficit nor excessive fund balance.

Board Complaint Process Appears Organized and Timely

Approximately one-third of the board’s time is spent handling complaints. The board
usually receives complaints from patients and members of the public. Typical grounds for
complaints involve billing and advertising issues. Formal complaints typically take 120 days
from receipt to completion of investigation. However, cases involving complicated issues or
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12 Preliminary Evaluation of the State Board of Chivopractic and Massage Therapy Examiners

administrative/legal proccedings may take additional time to conclude. In general, the board only
accepts written complaints. The board does not accept anonymous complaints unless the
information provided can be independently verified. The board has an organized and detailed
process in place for the handling of complaints from intake to resolution, including an
investigation policy manual. The executive director serves as the chief of compliance and is
assisted by the deputy director, who serves as the deputy compliance chief. The board also assists
other law enforcement entities when needed. A history of disciplinary action taken by the board
is provided in Exhibit 4.

Exhibit 4
Disciplinary Action by the State Board of Chiropractic

and Massage Therapy Examiners
Fiscal 2004-2010

Fiscal Years

2004 2005 2006 2007 2008 2009 Zlf)slt(-]
Complaints pending from previous year 17 17 42 37 23 14 27
New complaints 61 54 55 30 70 74 75
Total complaints 78 71 07 67 93 88 102
Cases referred to Attomey General 13 8 8 6 7 6 10
Cases closed without action 30 4 41 26 48 45 45
Formal action taken 10 1] 5 7 9 4 11
Informal actjon taken 8 6 6 5 15 6 14
Unresolved complaints carried over 17 42 37 23 14 27 22

*Cases are (ypically closed without action due 10 a lack of board jurisdiction.

Source: State Board of Chiropractic and Massage Therapy Examiners

On average, the board receives 60 new complaints per year and carries over 25 complaints
from one year to the next. From fiseal 2004 through 2006, the number of new complaints
remained relatively consistent. However, in fiscal 2007, the number of new complaints dropped
significantly, only to increase steadily since then. The board indicates that the drop in new
complaints during fiscal 2007 may be due to a major joint effort between the board and law
enforcement agencies to close illegal massage parlors. Once the board receives a complatint, the
executive director reviews it to determine if the complaint falls within the board’s jurisdiction. If
the complaint does not fall within the board’s jurisdiction, it is closed without action. If the
complaint is out of the board's jurisdiction but falls within the junisdiction of another board, the
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Preliminary Evaluaiion of the State Board of Chiropractic and Massage Therapy Examiners 13

complaint is formally referred to the appropriate board and the complainant is notified of the
referral in writing,  If the board has jurisdiction over the complaint, the complaint is referred to an
investigator. Following an investigation, the investigator’s report is forwarded to the board,
which typically has three options: (1) dismiss the charges for lack of evidence; (2) handlc the
charges informally (e.g., cease and desist orders, letters of education, or reprimands); or
(3) formally refer the case to the Office of the Attorney General (OAG) for administrative
prosecution. If the board pursues formal action, there is a formal administrative evidentiary
hearing. However, a case resolution conference (CRC) is usually convened before the hearing.
At a CRC, the licensee may reach a settlement with OAG on the charges without having to go
through a formal hearing.

Board Complaint Carryover Rate Improving, but Still Requires
Continued Afttention

Though the board cartied over a large number of complaints in fiscal 2006 and 2007, this
trend appears to have stabilized. The abllity to resolve complaints within a given fiscal year
depends on when the complaint 1s received, the amount of time it takes to investigate the
complaint, and the amount of time it takes OAG, if the case is referred for prosecution, to conclude
the case.

Though the implementation of pre-charge orders (negotiated plea bargains in the form of
formal, public orders issued prior to formal charges without a formal hearing) and case resolution
conferences has helped move some cases along. the board expressed some difficulty in getting
cases through OAG due to the large backlog of cases attributable to the larger health occupations
boards. The board has informed OAG on numerous occasions of the time taken by their attorneys
to review and process cases. The board advises that even though OAG has diligently attempted to
reduce the backlog of health occupations board cases, OAG rcquires more staff attorneys to
efficaciously handle increasing board caseloads in a timely manner.

Board Should Continue Its Progress on Timely Complaint Resolution

During the 2009 legislative session, DLS raised concerns over the board’s ability to
process disciplinary cases in a timely manner. The board was one of five health occupations
boards that were unable (o process complaints according to their respective target timeframes.
According to Managing for Results, the board has a target of completing 40% of its investigations
within 75 days. In fiscal 2008, the board investigated 22% of its cases within this 75-day period.
However, upon further examination, the board’s targeted timeframe is the second shortest of the
18 health occupations boards.” While the goal for each board varies, the targeted goals are
typically within a 180-day timeframe. A complete list of target goals for all of the health
occupations boards can be found in Appendix 2.

* The only board with a shorter rargeled imeframe is the Board of Residential Child Care Administrators,
whose goal is 100% of complaints mvestigated within 30 days.
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14 Preliminory Evaluation of the State Board of Chiropracric and Massage Therapy Examiners

The board advises that, while it completed 22% of its investigations within 75 days during
fiscal 2008, it compleled 67% of its investigations within 75 days during fiscal 2009. The board
also notes that, though the goal of completing 40% of its investigations in 75 days is admirable, it
does nat account for the varying complexity of cases the board handles. Thus, commencing in
fiscal 2010, the board will have a goal of completing 100% of its investigations within 180 days.
One of the three main responsibilities of each health occupations board is to receive and resolve
complaints from the public, courts, employees, insurance companies, and other licensees.
Complaints must be investigated and resolved in a timely manner in order for the public and the
professional community to have confidence in the board.

Summary and Recommendations

Based on this preliminary evaluation, DLS finds that the State Board of Chiropractic and
Massage Therapy Examiners opcrates responsibly and efficiently. The board provided timely
responses to all inquiries and was cooperative throughout the evaluation process. The board
appears 1o have a good working relationship with the professions it regulates and is well regarded
among its peers, as evidenced by its receipt of the 2003 Dr. Earl L. Wiley Outstanding Board
Award by the Federation of Chiropractic Licensing Boards.

While this preliminary evaluation did note some areas of concern, the deficiencies are
correctable within a short timeframe, and a full review is unlikely to provide additional value.
Therefore, DLS recommends that LPC waive the State Board of Chiropractic and Massage
Therapy Examiners from full evaluation and that legislation be enacted to extend the
board’s termination date by 10 years to July 1, 2022. Furthermore, DLS recommends that
the board submit two follow-up reports to the Senate Education, Health, and Environmental
Affairs Committee and the House Health and Government Operations Committee
addressing the concerns identified in this evaluation, as specified below.

While it is likely that the board’s large fund balance in fiscal 2009 was due to increases in
fees and variances belween projected and actual licensing trends, confusion remains over the
impact of licensing trends on the board’s fiscal situation. The board should submit a report to
the specified committees by October 1, 2010, contajning a detailed analysis and accounting
of the board’s fiscal 2009 financial activities that contributed to the fund balance, as well as
any measures implemented during fiscal 2010 to decrease the fund balance (including any
staff vacancies) and their impact.

The board should also submit a report to the specified committees by
October 1, 2011, on its progress in maintaining a more appropriate fund balance, meeting
its revised Managing for Results goals for complaint resolution, and implementing formal
routine data retrieval and analysis procedures. With respect to the board’s fund balance, this
report should discuss projected licensing treads, variance from previously projected licensing
trends factors, vacant positions and the Jength of such vacancies, and any changes in fees.
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Prefiminary Evaluation of the State Board of Chiropractic und Massage Therapy Examiners 1§

Regarding complaint resolution, this report should inctude a summary of the number of complaints
received, the basis for the complaints received, the length of time needed to complete
investigations and to dispose of a case, the board’s most recent complaint carryover statistics, and
factors contributing to lengthened investigations or resolution of complaints.

The board had some difficulty producing accurate licensing data during the evaluation
process. While these issues were resolved quickly, BCMTE should implement formal and
routine data maintenance and reporting procedures. Routinely checking licensing data will assist
the board in accurately spotting licensing trends as soon as possible and will allow the board to
make any necessary changes in a timely manner. BCMTE advises that it has a new computerized
database that allows board staff to conduct inslant, accurate queries that were previously
conducted manually. BCMTE further advises that one of its investigators is compiling monthly
licensing statistics for review. These efforts will definitely assist the board in its routine
functions. However, the report should include a detailed explanation of formal procedures
implemented by board staff for regular data maintenance and reporling.
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Appendix 1. Current Fees Charged by the State Board of
Chiropractic and Massage Therapy Examiners

Chiropractors

Application fee for licensure §200
Examination fee 300
Licensure {ee 200
Reexamination fee 400
Renewal license 700
Late renewal fee (in addition to renewal fee) 500
Reinstatement fee 300
Duplicate license fee 50
Duplicate license fee (if ordered at time of renewal) 25
Inactive status renewal fee 350
Reactivation fee 200
Preceptorship application fec 300
Extem application fee ' 50
Licensure by credentials 750
Penalty for retumed checks S0
Mailing labels or roster 200
Penaity for failure to maintain a correct address with the board 200

Chiropractic Assistants

Examination fee for chiropractic assistant 3300
Application fee for supervising chiropractor 300
Registration fee for chiropractic assistant 100
Renewal fee for chiropractic assistant 250
Late renewal fee for chiropractic assistant 200

Massage Therapists

Application fee for licensure $150
Junisprudence examination fee 200
Licensure fee 200
Renewal license 250
Late renewal fee (in addition to renewal fee) 200
Reinstatement fee 200
Duplicate license fee 40
Duplicate license fee (if ordered at time of renewal) 20
Inactive status {ee 50
Reactivalion fee 100
Extern application fee 50

Source: Code of Maryland Regulations, 10.43.06.02 and .03
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Appendix 2. Target Goals for Investigation of Complaints
by Health Occupations Boards in Fiscal 2008

Board/Commission

Acupunclure
AUD/HAD/SLP*
Chiropractic Examiners*
Dental Examiners*

Dietetic Practice

Kidney Disease

Morticians

Nurses

Nursing Home Administrators
Occupational Therapists
Optormetry

Pharmacy

Physical Therapy Examiners
Physicians*

Podiatric

Professional Counselors and Therapists

Psychologists

Target Goal
100% in 180 days
100% in 180 days
40% in 75 days
85% in 180 days
100% 1in 180 days
100% in 180 days
100% in 90 days
70% in 270 days
100% 1n 195 days
100% in 180 days
100% in 180 days
85% in 90 days
100% in 120 days
95% in 18 months
08% in 180 days
100% in 180 days
100% in 180 days

Residential Child Care Administrators
Social Work*

100% in 30 days
95% in 190 days

AUD/HAD/SLP: Audiology, Hearing Aid Dispensers, Speech-language Pathologists
*Did not meet processing goal in fiscal 2008

Source: Depanment of Health and Men(al Hygicne, Department of Legisfative Services
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Appendix 3. Written Comments of the State Board of
Chiropractic and Massage Therapy Examiners
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STATE OF MARYLAND

DHMH
TRE x/ﬁ _j!i Board of Chiropractic & Massage Therapy Examiners

Maryland Departiment of Health and Mental Hygiene
4301 Patterson Ave.. Baltimore, MD 21215-2299
Chiropractic: 410.764-4726  * Massage Therapy: 410.764-4738 * [FAX: 410.358-1879

Martin O Maltey. Governor = Anthony G. Browy, Lt Goyeror — John N Colmers, Scerelary

Maallhy’

November 20, 2009

Department of Legislative Services

Office of Policy Analysis

Attn: Ms. Jennifer Chase, Senior Policy Analyst
Legislative Services Bldg.

90 Stale Circle

Annapolis, MD 21501-1991

Dear Ms. Chase:

The Board has received the draft Preliminary Evaluation of the State Board of
Chiropractic and Massage Therapy Examiners on Novermnber 19, 2009. That Evalfuation
recommended Waiver from Full Evaluation and extending the termination date to July 1,
2022, The Board unanimously concurs with this recommendation and submits that the
report accurately reflects the status and operations of this Board.

The Board commends the evaluator, Ms. Amy A. Devadas, J.D., for the professional,
thorough, and cordial review and analysis. Ms Devadas was consistently friendly and
tactful and insured that the Board staff was given ample opponunily to provide data, and
insight to fully address questions and issues. Her patience with staff members is
appreciated and it was a pleasure to work with her.

The Board acknowledges the recommendations of the draft Evaluation Report and the
required follow-up reports due by this Board respectively in October 2010 and 2011.
This Board will diligently commence procedures o address all recommendations and
shall file the required reports in a timely manner. Should you or your staff have any
guestions or require further clarifications, please contact the undersigned at 410-764-
5985.

Sincerely,

iy

J. J. Vallone, J.D.
Executive Director

For Kay B. O'Hara, D.C.
By direction of the Board

ce: John Colmers, DHMH Secretary
Grant Gerber, Esq., Board Counsel

James J. Vallane, 1.D., Executive Directar
Chiropractic website: www.mdchiro org * Massage Therapy webuite, ww wondniaseage,ars
Toll Free: 1-877-IND-DBMUY * TTY for Disabled - Maryland Relay Serviee 1-800-733-2238
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Preliminary Evaluation of the
State Board of Examiners in Optometry

Recommendations: Waive from Full Evaluation
Extend Termination Date by 10 Years to July 1, 2023

Require a Follow-up Report by October 1, 2011

The Sunset Review Process

This evaluation was undertaken under the auspices of the Maryland Program Evaluation
Act (§ 8-401 et seq. of the State Government Article), which establishes a process better known
as “‘sunset review” because most of the agencies subject to review are also subject to termination.
Since 1978, the Department of Legislative Services (DLS) has evaluated about 70 State agencies
according to a rotating statulory schedule as part of sunset review. The review process begins
with a preliminary evaluation conducted on behalf of the Legislative Policy Committee (LPC).
Based on the preliminary evaluation, LPC decides whether to waive an agency from further
(or full) evaluation. If waived, legislation to reauthorize the agency typically is enacted.
Otherwise, a full evaluation typically is undertaken the following year.

The State Board of Examiners tn Optometry was not scheduled for a preliminary
evaluation under statute unti] 2010; however, DLS accelerated the review process for this board
— along with several others — to more evenly distribute the number of evalvations conducted over
the next few interims. The board last underwent a preliminary evaluation in 2000. Bascd on
those findings, LPC waived the board from further evaluation. Chapter 24 of 2001 extended the
board’s termination date by 10 years to July ], 2013.

In conducting this preliminary evaluation, DLS staff reviewed minutes for both open and
execulive session board meetings, the Maryland Optometry Act (Title 11 of the Health
Occupations Article) and related regulations, prior full and preliminary sunset reviews of the
board, the board complaint database for the past 10 years, licensing data, and board financial
information. DLS staff conducted interviews with the board's executive director, the board
president, and the government relations director of the Maryland Optometric
Association (MOA). In addition, DLS staff attended open and executive session board meetings,
as well as an informal disciplinary meeting.

The board reviewed a draft of this preliminary evaluation and provided the writlen
comments attached at the end of this document as Appendix 1. Appropriate factual corrections
and clanifications have been made throughout the document; therefore, references in board
comments may not reflect the final version of the report.

Prepared by: Nicki Sanduskye Depariment of Legislative Services o Office of Policy Analysis ¢ December 2009
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2 Preliminary Evaluation of the State Board of Examiners in Optometry

The Practice of Cptometry in Maryland

Marylang, along with all other states, regulatcs the practice of optometry. Doctors of
optometry are providers of vision care. They examine patients’ eyes to diagnose vision
problems, such as nearsightedness or farsightedness, and test patients' depth and color perception
and ability to focus and coordinate the eyes. Optometrists may prescribe eyeglasscs or contact
lenses and other treatments such as vision therapy or low-vision rehabilitation.

Optometrists also test for glaucoma and other eye diseases and diagnose conditions
caused by systemic diseases such as diabetes and high blood pressure, referring patients to other
health practitioners as needed. Optometnists may administer drugs to patients to aid in the
diagnosis of vision problems and to treat eye discases; however, the administration of drugs by
optometrists in Maryland s limited in that optometrists may only prescribe topical
pharmaceutical agents. Most states permit optornetnsts to prescribe and administer oral, as well
as topical pharmaceutical, agents.

The practice of optometry differs from the practice of ophthalmology. Ophthalmologists
are physicians who perform eye surgery, as well as diagnose and treat eye diseases and injuries.

The State Board of Examiners in Optometry

The optometry profession in Maryland is regulated by the State Board of Examiners in
Optometry, one of 18 health occupations boards housed within the Department of Health and
Mental Hygiene (DHMH). The purpose of the board is to protect the residents of Maryland in
the area of cye health through the licensing and regulation of optometrists. Established in 1914,
the board licenses candidates who qualify through education and examination and disciplines
licensees where cause exists. The board also monitors and approves continuing education
programs in Maryland.

The board is composed of seven members:  five licensed optometrists and
two consumers. Optometrist members must reside in and practice optometry in Maryland for
frive years prior to appointment. The Governor appoints the optometrnist members, with the
advice of the Secretary of Health and Mental Hygiene, from a list of names submitted by MOA.
For each optometnst vacancy, MOA must notify ali licensed optometrists in the State to solicit
nominations and conduct a balloting process to select the list of names submitted to the
Governor. MOA believes that this appointment process does not necessarily ensure a balanced
representation of board members; however, the board has no complaints with this process as the
board is currently balanced in terms of race and gender.

The term of a member is four years, and the member may not serve more than two
consecutive full terms. The Governor is required, to the extent possible, to fill any vacancy on
the board within 60 days. At the end of a term, 2 member contlinues to serve until a successor is

appointed. The board is currently fully appointed.
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Preliminary Evaluation of the State Board of Examiners in Optometry 3

The board has 2.5 authorized positions to support its activities: an executive director, a licensing
coordinator, and a part-time office secretary. The office secretary position is shared with the
State Board of Social Work Examiners. Other shared personnel support the board. Investigators
are hired on a contractual basis and paid hourly wages by the board. An Assistant Attorney
General is provided by DHMH for which the board pays its share of associated costs. A
regulations coordinator and fiscal and immformation technology personnel are shared with other
boards and paid for by each board. DHMH charges the board for certain support services, such
as personnel, timekeeping, and training, through an indirect cost assessment.

Statutory Changes Affecting the Board Since the 2000 Sunset Evaluation

Several legislative changes have affected the practice of optometry and the board since
the last preliminary sunset review. Major legislative changes are noted in Exhibit 1. Among
those changes were restricting the selling and dispensing of contact lenses and expanding the
scope of practice of optometry to allow therapeutically certified optometrists to administer and
prescribe topical steroids.

Exhibit }
Major Legislative Changes Since the 2000 Sunset Review

Year Chapter Change

2001 24 Extends the termination date of the board by 10 years to July 1, 2013.

2003 245 Requires DHMH to adopt rcgulations that govern the seiling and
dispensing of plano and zero-powered (cosmetic) contact lenses and
replacement contact lenses.

Prohibits a person from selling or dispensing contact lenses or
replacement contact lenses without a valid and unexpired prescription
or replacement contact lens prescription; violators are guilty of a
misdemeanor and on conviction are subject to a fine of up to $1,000.

2005 391 Requires licensed oplometrists to successfully complete an eight-hour
course in the management of topical steroids approved by the board
as a condition of certification as a therapeulically certified
optometrist.

Repeals provisions prohibiting a therapeutically certified optometrist
from administering or prescribing topical steroids.

Requires the board, in consultation with and subject to the approval of
the State Board of Physicians, to adopt a collaborative practice
protacol for the administration and prescription of topical steroids by
therapeutically certified optometrists.

Source: Laws of Maryland
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4 Preliminary Evaluation of the State Board of Examiners in Optomerry
Licensing Is the Major Focus of the Board

An individual is required to have a license from the board to practice optometry in
Maryland. To be granted a license, an individual must be of good moral character and at least
age 8. Applicants must complete two years of pre-optometric college study in an accredited
institution of higher learming or its equivalent; complete four years of study at an accredited
college of optometry, a untversity school of optometry, or an equivalent that is endorsed by the
Association of Regulatory Boards of Optometry; and pass the National Board of Examiners in
Optometry examinations and a State examination given by the board.

The board requires each applicant for Jicensure to obtain a score of 300 on the basic
science, clinical science, and patient care portions of the National Board examinations.
Applicants are also required to obtain a minimum score of 75 on the board’s State examination.
The examination is offered online and covers State law, regulations, and scope of practice issues.

Subyect to the conditions and prowvisions set forth in the Maryland Optometry Act, the
board may waive the examination requirements for an individual who is licensed to practice
optometry in another state. Students participating in a residency training program under the
direct supervision of a licensed optometrist are not required to be licensed.

The licensing activity of the board for the past six fiscal years ts shown in Exhibit 2.

Exhibit 2
Licensing Activity
Fiscal 2004-2009

License FY 2004 KY 2005 FY 2006 FY 2007 FY 2008 FY 2009
New 56 64 56 48 50 45
Renewal 50 708 39 715 37 639*
Total 106 772 95 763 87 684

*The number of renewal licenses issued in fiscal 2009 does not include 115 renewals that were instead recorded as
{iscal 2010 rencwals that in the past would have been recorded as fiscal 2009 renewals. Bcecause the online rencwal
period ended on June 30, 2009, these renewals will be attributed 1o fiscal 2010.

Source: State Board of Examiners in Optometry
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In addition to licensure, an optometrist may also seek certification from the board to
administer diagnostic pharmaceutical agents (DPA) — medications that directly or indirectly
affect the pupil of the eye or the scnsitivity of the comea — or therapeutic pharmaceutical agents
(TPA) - medications used for the treatment of a disease or condition of the eve, Licensed
optometrists with such certification or referred to as a diagnostically certified or therapeutically
certified optometrist. Additional discussion of therapeutically certified optometrists can be
found Jater in this report.

Number of New Licenses Issued Is Declining

In fiscal 2005, the number of new licenses issued by the board increased by 14% 1o a
high of 64, presumably due to Chapter 391 of 2005, which expanded the scope of practice for
optometrists by allowing therapeutically certified optomeltrists to administer and prescribe topical
steroids. However, in subsequent years, the number of new licenses issued per year generally
declined. The decline in new licensees is likely attributable to the relatively limited scope of
practice of optometry in Maryland, which is discussed in the following section of this report.
The board should continue to monitor trends in the number of new licenses issned and
assess whether any action should be taken to address the decline.

The vast majority of licensees renew in odd-numbered years. The small number of
renewals that are reflected in even-numbered years are late renewals that come in after the
June 30 renewal deadline and the close of the board’s fiscal year. The board offers a 30-day
grace period for late renewals with a late fee of $100.

Restrictive Scope of Practice May Affect the Number of Optometrists
Practicing in Maryland

Since the last full sunset evaluation conducted in 1991, two pieces of legislation have
affected the scope of practice for optometrists. The most significant legislation, Chapter 521 of
1995, allows licensed optometnsts to administer and prescribe topical therapeutic pharmaceutical
agents (TPAs). Even though optometrists receive pharmaceutical training in optometry school,
Maryland was the last state to formally grant pharmaceutical authority to the profession.

Chapter 391 of 2005 was groundbreaking in Maryland because it allows a therapeutically
certified optometrist to administer and prescribe topical steroids (topical steroids are now
considered a TPA). Chapter 391 was also unique in that practice protocol for the administration
and prescription of topical steroids by therapeutically certified optometrists required approval
from the State Board of Physicians.

Maryland currently imposes the strictest regulations in the nation regarding TPAs.
Chapter 521 required the board to establish a guality assurance program. The program involves
a continuing study and investigation of therapeutically certified optometrists. In 1996, the board
established a Quality Enhancement and Improvement {(QEI) Committee. The QEI Committee
reviews patient optometric records. Ten percent of TPA-certified optometrists are randomly
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6 Preliminary Evaluuation of the State Board of Examiners in Optonetry

selected for annual peer review of TPA records. Other components of the quality assurance
program include TPA self-assessment, glaucoma co-management, adverse reaction reporting,
and 72-hour follow-up with patients. While the board initially found the quality assurance
program to be restrictive and burdensome, the board now believes that this program allows it to
be proactive in assuring the safe practice of optometry in Maryland.

Though the scope of practice of optometry has been expanded, Maryland continues to be
one of the most restrictive states in the nation. Maryland, along with three other states (Florida,
Massachusetts, and New York), prohibits optometrists from administering and prescrnibing oral
pharmaceutical agents. Maryland is also the only state to prohibit or restrict the use of an Alger
brush to remove foreign bodies from the eye.

The board has consistently been supportive of legislation to expand the scope of practice
of optomelry though it recognizes that its primary role is to protect the health and safety of
consumers rather than promote the practice of optometry. Nonetheless, the board recognizes that
the restrictions in Maryland may be causing a decline in new licensees. At this time, the board
believes there is sufficient access to eye care through optometrists. The board should continue
to track developments in the scope of practice for optometry and their potential impact on
entry into the profession in order to ensure that access to eye care in Maryland does not
become a problem.

Board Working to Repeal Obsolete Limited License

In addition to new and renewal licenses, the board is authorized to issue a limited license
to individuals licensed in another state who are participating in a postgraduate teaching, research,
or training program in Maryland. A limited license is valid for one year and allows the licensee
to practice only at the specific institution designated on the license. The board indicates that it
no longer issues such licenses and is currently working with the Assistant Attomey General and
regulations coordinator (o repeal statutory and rcgulatory language relating to this obsolete
license.

Nearly All Licensees Renew Online

Licenses are renewed every two years.  Licensees can complete and file the renewal
form online. The board recently implemented the online renewal process with positive results. In
the first year of implementation, 90% of licensees renewed online. As discussed above, the
biennial renewal cycle leads to significant fluctuations in renewals, typically with fewer than
50 renewals in even-numbered years and over 700 renewals in odd-numbered years. Though to
date the board has been able to handle these fluctuations administratively and, in most years,
fiscally, the board is considering staggering the rencwal period so that half of the optometrists
arc renewing their license each year. Staggering the renewal period would allow for the board to
maintain more consistent revenues and spread out administrative demands on board staff.
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Renewal Requirements Include 50 Hours of Continuing Education

To renew a license, optometrists that do not hold additional certification (non-certificd
optometrists) must complete 36 hours of continuing cducation each license renewal cycle.
A diagnostically certified optomeirist must also complete 36 hours, as we]l as an additional
six hours relating to the use of diagnostic pharmaceutical agents. A thecrapeutically certified
optometrist must complete 50 hours of continving education, 30 hours of which must be in the
use and management of therapeutic pharmaceutical agents. Credits completed must be submitted
on the renewal application form and must be for courses that have becen approved by the board.
An optometrist must maintain a complete record of the credits completed along with supporting
documentation. The board randomly audits 20% of renewal applications to ensure compliance
with continuing education requirements.

Complaint Resolution Process Appears Fair and Adequate

The board may deny a license application or reprimand, suspend, revoke, or place on
probation any licensee or holder of a limited license for a violation of any of the 27 provisions
listed in the Maryland Optometry Act. Board disciplinary action can range from a letter of
education to initiating formal charges against an optometrist. A monetary penalty of up to
$5,000, payable into the general fund, can also be levied by the board but is rarely imposed.
When assessing the sevenity of penalties, the board considers willfulness, extent or potential
extent of harm, investigative costs, the licensee’s records, and whether the licensee received any
financial gain from the violation.

Once a complaint is received by the board, the board first determines whether it has
jurisdiction to investigate the complaint. If the individual is neither a licensed optometrist nor an
applicant for licensure, the board may ask the Office of the Attorney General to refer the
complaint for prosecution by the State’s Attorney in the locality where the individual lives,
provided that the individual appears to have been either practicing optometry illegally or has
mistepresented himself or herself as an optometrist. In some circumstances, the board may
choose to write a letter to the individual asking that he or she cease or desist from illegal activity.

If the individual is a licensed optometrist or an applicant for licensure, the board
determines whether the complaint alleges that the individual committed any acts specified under
§ 11-313 of the Health Occupations Article. The complaint information is sent to the optometrist
for a response, unless the board deems the optometrist a risk to the public. Afier reviewing the
response, the board determines if further information is needed and refers the complaint to the
board’s investigator. The investigator then interviews all relevant parties, including both the
complainant and the practitioner, and subpoenas all necessary records and documents.

When the investigation is complete, the investigator submits a factual report to the board.

The board reviews the report to determine if there is probable cause to charge the licensee. The
board may decide not to charge the individual, to informally sanction him or her, or to charge the
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individual with violating the Maryland Optometry Act. If the board does charge the individual,
he or she is notified of the charges and a heaning 1s scheduled. It is only after such a hearing that
the board may take formal action against the individual. If action is taken against the
optometrist, the optometrist has the nght to appeal the board’s decision. The board’s final
decision is based only on the evidence presented by both sides during the hearing procedure.

Prior to holding an evidentiary hearing, the board usually holds a case resolution
conference. At this time, there s an opportunity for the optometrist and the board to settle the
case by means of a consen